Agenda Action

Item # 2
MEMORANDUM
DATE: May 6, 2025
TO: Commissioners
FROM: Rob Fix
CC: Brian Gouran
Holly Stafford
Mike Hogan
SUBJECT: Settlement Agreement and Second Stockpile and Material Removal
Agreement

ACTION REQUESTED:

Motion to approve the Settlement Agreement and Second Stockpile and Material Removal Agreement
(the “Agreements”) with Harcourt Developments Residential Bellingham LLC, Harcourt Developments
Construction LLC, and Harcourt Bellingham LLC (collectively, “Harcourt”).

On October 19, 2021, the Restated and Amended Port of Bellingham and Harcourt Bellingham LLC
Master Development Agreement for a Portion of the Waterfront District Bellingham, Washington, USA
(the Restated MDA) was fully executed by Harcourt Bellingham, LLC and the Port. The purpose of the
Restated MDA was to create a procedure for Harcourt to acquire and develop property within a portion
of the Waterfront District from the Port. The first project Harcourt was to complete under the Restated
MDA was the “Building Two Project,” consisting of what is more commonly known as Buildings A, B,
and C. The Restated MDA contained a Master Development Schedule, with certain milestones for
project completion, including obtaining occupancy permits for Buildings A and B by October 19, 2023.

On August 20, 2020, prior to executing the Restated MDA, the Port granted Harcourt a temporary
Construction License allowing Harcourt to access a portion of property owned by the Port and to
temporarily stage material in support of completion of the Building Two Project. The Construction
License provided that it would terminate upon the happening of any number of events, including twenty-
four (24) months from the date of the Construction License, or August 21, 2022. While the Port
extended the Construction License in spans of approximately one month in order to give the parties
time to negotiate a new license, the Construction License terminated on October 31, 2022. Although
the Port attempted to negotiate a new construction license with Harcourt for a new access area, none
was entered into.

Harcourt relied on the Construction License to, in part, utilize a portion of the Port Property known as
the “Boardmill Property” to stockpile material excavated from the Building Two Project Property. Any
soil excavated from the Building Two Project Property was presumed to be contaminated and could
only be stockpiled for reuse for two years, at which time it needed to be disposed of off-site. This is the
“Stockpiled Material.”

The October 19, 2023, the Building A and B completion deadline passed without Harcourt having
obtained a certificate of occupancy for either building. The Port then issued a Notice of Default of the
Restated MDA to Harcourt on October 20, 2023, based on a number of grounds. Harcourt disputed the
defaults.



The litigation procedural history is lengthy. The Port filed a lawsuit in Whatcom County Superior Court
for a declaratory judgment on the issue of whether the Port was reasonable in denying Harcourt’s
request for a development schedule extension in February 2024. The Port also informed Harcourt that,
because the Construction License had terminated, Harcourt could no longer utilize Port Property
without an agreement that would provide the Port with adequate insurance and indemnifications.

Harcourt responded by filing a separate lawsuit and moving for a temporary restraining order (TRO) to
prevent the Port from barring Harcourt from accessing Port Property pending arbitration of all of the
parties’ disputes. Whatcom County Superior Court later consolidated the two lawsuits, denied
Harcourt’s Motion for TRO, denied Harcourt’s motion to compel arbitration, and granted the Port’s
Motion for TRO, thus allowing the Port to prohibit Harcourt from using Port Property. The Court also
denied Harcourt’s Motions for Reconsideration on the Court’s denials of Harcourt’s motions. Harcourt
then filed notices of appeal of the two denials of its Motions for Reconsideration with the Washington
State Division | Court of Appeals.

On October 8, 2024, the Port and Harcourt entered into the Stockpile and Material Removal and
Arbitration Agreement (the First Removal Agreement). The First Removal Agreement outlined
Harcourt’s obligations for timely removal of the Stockpiled Material from Port Property and defined the
scope of issues to be arbitrated by the parties, as well as those issues that were not subject to
arbitration. Harcourt was to withdraw and dismiss its notices of appeal to the Division | Court of
Appeals and agreed to not move for reconsideration of the Port’'s TRO or the stipulated order on
preliminary injunction to the Court of Appeals, which it did.

The parties have undergone extensive discovery production in preparation for a one week Arbitration
scheduled at the Judicial Arbitration and Mediation Services’ Seattle location starting July 21, 2025.
Rather than continue down the arbitration or litigation route, the Port and Harcourt have come to an
agreement on resolution of their disputes. These agreements are memorialized in the “Settlement
Agreement” and “Second Stockpile Removal Agreement,” summarized below.

The Settlement Agreement

e The Port and Harcourt mutually terminate the Restated MDA as of the date of full execution of
the Settlement Agreement. Harcourt shall have no right to develop any property within the
Master Development Area, aside from finishing the projects on the Building Two Project
Property, which it owns;

e The parties mutually release each other from claims alleged or that could have been alleged;
however, the Port reserves the right to pursue Harcourt for violations of the Model Toxics
Control Act and future violations of the Settlement Agreement or Second Stockpile Removal
Agreement; and

e The lawsuits, counterclaims, and arbitration action will be dismissed.

Second Stockpile Removal Agreement

e Harcourt will remove all of the Stockpiled Material from Port Property within twelve months of full
execution. Failure to do would be an incurable default;



e Additionally, by June 30, 2025, Harcourt will remove the Stockpiled Material from the area the
Port needs for parking for the Northwest Tune-Up event. Failure to do so would be an incurable
default;

e Harcourt may continue to access Port property to construct its Building Two Project, so long as
it does not breach the Second Stockpile Removal Agreement.

e Harcourt shall execute a Confession of Judgment and Agreed Order Granting Permanent
Injunction, which the Port’s attorney will hold and may immediately file with the Whatcom
County Superior Court upon a future default by Harcourt elated to the Stockpiled Material
removal. This includes the Port’s ability to enter a judgment for the cost of removing the
Stockpiled Material.

Entering into these agreements will provide the Port with the certainty of full termination of the Restated
MDA without the cost of additional attorneys’ fees or the risk of an adverse ruling at arbitration.

FISCAL IMPACT:

There is no direct fiscal impact from these Agreements.

STRATEGIC PURPOSE:

These Agreements support 2025 Strategic Budget Key Corporate Goal No. 1: Ongoing Development in
the Waterfront District.

RECOMMENDATION:

Legal and staff recommends approval.

Attachment: Settlement Agreement and Second Stockpile and Material Removal Agreement



SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (hereinafter the “Agreement”) Is made and entered
Into this day of , 2025, by and between the PORT OF
BELLINGHAM, a Washington municipal corporation (the “Port"), and HARCOURT
BELLINGHAM LLC, a Washington limited liability company (“Harcourt Bellingham"),
HARCOURT DEVELOPMENTS RESIDENTIAL BELLINGHAM LLC, a Washington limited
liability company (“Harcourt Developments”), and HARCOURT DEVELOPMENTS
CONSTRUCTION LLC, a Washington limited liability company (“Harcourt Construction™).
Harcourt Bellingham, Harcourt Developments, and Harcourt Construction shall collectively be
referred to herein as "Harcourt.”

WHEREAS, on May 19, 2015, the Port and Harcourt Bellingham executed a Master
Development Agreement, which was amended four (4) times (collectively, the “2015 MDA");

WHEREAS, on or about June 17, 2016, Harcourt Construction was formed;

WHEREAS, the 2015 MDA provided that Harcourt Bellingham may form Single Purpose
Entities or SPEs, as that term is defined In the 2015 MDA, to develop Projects in the Master
Development Area, subject to the terms of the 2015 MDA. On or about May 1, 2018, Harcourt
Bellingham formed Harcourt Developments as an SPE to own and construct the Building Two
Project;

WHEREAS, Harcourt Developments purchased Waterfront SBSP No. 1 Lot 1,
Bellingham, Washington, from the Port to develop certain real property as what Is known as the

“Building Two Project” under the terms of the 2015 MDA (the “Bullding Two Project Property™);

WHEREAS, on August 21, 2020, Harcourt Construction and the Port entered into a
temporary, non-exclusive Construction License, based on the form attached to the 2015 MDA as
Exhibit 5.8.1, (the "Construction License") providing Harcourt Construction limited access to
certain Port property for the uses described in the Construction License;

WHEREAS, as part of ils activities, Harcourt Construction, and/or its agents, excavated
soll from the Building Two Project footprint that it stockpiled on Port praperty, allegedly in
accordance with the Construction License (the “Stockpiled Material”). According to the Consent
Decree filed in Whatcom County Superior Court Cause No. 14-2-02700-8 and the Contaminated
Materials Management Plan exhibited thereto, the Stockpiled Material is presumed to be
contaminated by hazardous substances at levels exceeding applicable Washington Model
Toxics Control Act ("MTCA”) cleanup levels;

WHEREAS, on October 19, 2021, the Port and Harcourt Bellingham entered into an
agreement entitled Restated and Amended Port of Bellingham and Harcoun Bellingham LLC
Master Development Agreement for a Portion of the Waterfront District Bellingham, Washington,
USA (the "Restated MDA"). The Restated MDA amended, restated, and superseded the 2015
MDA In its entirety, such that the 2015 MDA was of no force and effect and could not be relied
upon by either party. The Restated MDA concerned approximately seven and seven tenths
(7.7) acres of property that became the new Master Development Area, as that term is defined
in the Restated MDA, and envisioned that Harcourt Bellingham would develop the Master
Development Area through a series of Projects on Individual Parcels, as those terms are defined
in the Restated MDA,
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WHEREAS, the Restated MDA provided that, so long as Harcourt Bellingham and its
SPEs were operating and developing the Master Development Area in compliance with and
pursuant to the terms and conditions of the Restated MDA, including, without limitation, the
Port-approved Project Memorandum(s) and Project Schedule(s), as those terms are defined in
the Restated MDA, Harcourt Bellingham could continue to receive the benefits of the Restated
MDA. An Event of Default by an SPE would have the same effect as an Event of Defauit by
Harcourt Bellingham as described In the Restated MDA,

WHEREAS, Harcourt reviewed the Building Two Project plans and believed that the
Building Two Project could more expeditiously be developed under the then-current
circumstances and conditions as a two (2)-phase project with Buildings A and B as Phase 1, to
be completed by October 19, 2023, and Building C as Phase 2, to be completed by December
31, 2024. These completion dates were of critical importance and were material conditions of
the Restated MDA,

WHEREAS, on October 17, 2023, Harcourt Bellingham sent the Port a letter notifying it
of the “force majeure events” of government orders related to COVID-19 after October 19, 2021,
that allegedly caused delays in Substantial Completion of Buildings A and B;

WHEREAS, Harcourt did not obtain a temporary occupancy permit for Building A or
Building B by October 19, 2023. On or about October 20, 2023, the Port issued a Notice of
Default of the Restated MDA to Harcourt Bellingham, alleging eight (8) defaults, including non-
compliance of the Master Development Schedule for failing to obtain a temporary occupancy
permit for Building A and Building B by October 19, 2023 (the “Notice of Default");

WHEREAS, on or about November 7, 2023, Harcourt Bellingham Issued a “Notice of
Dispute Resolution Demand, Notice of Breach and Notice of Default Section 4.1.3 Extenslon
Request” to the Port, alleging a number of Port defaults, including those arising from public
statements made about the Notice of Default that the Port issued to Harcourt Bellingham and
interference with Harcourt’s contracts;

WHEREAS, on December 5, 2023, Harcourt Bellingham requested an extension of the
Master Development Schedule due to an alleged delay by “Corex [sic] & City of Bellingham.”
On February 7, 2024, the Port informed Harcourt Bellingham that Its request for an extension of
the Master Development Schedule was denied;

WHEREAS, on March 1, 2024, the Port filed a Complaint for Declaratory Judgement in
the Whatcom County Superior Court (the “Court”) (Whatcom County Superior Cause No. 24-2-
00398-37) seeking a declaratory judgment against Harcourt Bellingham and Harcourt
Developments regarding the Port's denial of a request for Master Development Schedule

extension (the “Port's Lawsuit");

WHEREAS, on April 4, 2024, Harcourt filed a Complaint for a Temporary Reslraining
Order and a Motion for Temporary Restraining Order against the Port (Whatcom County
Superior Cause No. 24-2-00635-37), seeking injunctive relief to a continuing right to access Port
property in order to construct the Bullding Two Project pursuant to the terms of the Construction
License (“Harcourt's Lawsuit”). The Port's answer to Harcourt's Lawsuit included counterclaims
for (i) breach of the Construction License; (ii) trespass; (ili) contribution under MTCA; and
(iv) declaratory judgment regarding Harcourt Construction's access to Port property (the “Port’s

Counterclaims”);
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WHEREAS, on May 3, 2024, the Port’s Lawsuit and Harcourt's Lawsuit were
consolidated under Whatcom County Superior Court Cause No. 24-2-00398-37 (the

“Copsolidated Lawsuit");

WHEREAS, on June 24, 2024, the Court issued an Order Denying Harcourt's Motion for
Temporary Restraining Order, concluding that the Construction License terminated on
October 31, 2022, and that Harcourt Construction had no right to access the Port's property as
defined in the Construction License;

WHEREAS, by letter dated July 18, 2024, Harcourt Bellingham and Harcourt
Construction wrote to the Port, alleging that the Port was in default of its obligations to Harcourt
Bellingham and Harcourt Developments under the Restated MDA when the Port allegedly
refused “to allow Harcourt access to Port property to complete construction of three
condominlum buildings (the Project) under the Restated MDA, as well as to complete removal of
a dirt stockpile located on Port property.” The letter also claimed that the Port failed to act in
good faith and to deal with Harcourt in a fair manner. By a second (2™) letter dated July 18,
2024, Harcourt Developments and Harcourt Construction alleged that the Port was in default of
its abligations under the Construction License, under the same set of facts as the other letter
dated July 18, 2024. Collectively, the allegations in these two (2) letters, as well as the
allegations in Harcourt's November 7, 2023, letter, are the “Harcourt Default Claims™;

WHEREAS, on September 13, 2024, the Court entered the Port's Order Granting
Temporary Restraining Order and Requiring Harcourt to Show Cause, allowing the Port to
restrain Harcourt and their agents from trespassing on Port property, in light of the terminated
Construction License,;

WHEREAS, on October 15, 2024, the Port and Harcourt entered into a Stockpile and
Material Removal and Arbitration Agreement (the “Qriginal Stockpile Agreement”). As part of the
Original Stockpile Agreement, the Parties entered into a Stipulation Staying Litigation of Certain
Causes of Action and Issuance of a Preliminary Injunction, which was entered by the Court on
October 18, 2024, in the Consolidated Lawsuit (the “Stipulated Stay”). Pursuant to the Original
Stockplle Agreement and the Stipulated Stay, the parties began arbitrating their dispute with
JAMS (the “Arbitration™), sharing the costs of the Arbitration (the “Arbitration Costs”);

WHEREAS, Harcourt did not obtain a temporary occupancy permit for Building C by
December 31, 2024. On March 4, 2025, the Port’'s counsel wrote to Harcourt's counsel to
reserve the Port's rights regarding additional defaults under the Restated MDA that Harcourt
had committed since the Port issued its October 20, 2023, Notice of Default (the “Default
Reservation Letter”). In particular, the Port's Default Reservation Letter alleged Harcourt's
failure to complete Building C by December 31, 2024; Harcourt’s continued failure to provide the
Port with proof of insurance; additional liens; Harcourt's failure to provide requested financial
assurance; and Harcourt's breach of the Original Stockpile Agreement by failing to meet the
agreed-to weekly minimum soil removal amount for three (3) of the five (5) months the Original
Stockplle Agreement had been in effect and failing to provide the Port with proof of the stockpile
removal contractor's insurance; and

WHEREAS, under the terms and conditions of this Agreement, the parties desire to
resolve their disputes as set forth below.
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NOW, THEREFORE, in consideration of the mutual covenants contained herein, the
parties hereto agree as follows:

1. RESTATED MDA TERMINATION. The Restated MDA is hereby mutually terminated
effective on the Termination Date (defined below), subject to Section 2 of this Agreement.
Except as otherwise provided for in this Agreement, each party mutually discharges each of the
other parties from any and all duties and/or obligations arising out of or created by virtue of the
Restated MDA. As part of the termination of the Restated MDA, Harcourt relinquishes all of its
future development rights under the Restated MDA exclusive of Harcourt's rights to develop real
property that it already owns in fee, namely the Building Two Project and the Building Two
Project Property, and the already developed Granary Building.

1.1 Ancillary Agreements - Termination. All Construction Licenses, Access
Agreements, and Leases entered into by the Port and Harcourt Bellingham, Harcourt
Developments, and/or Harcourt Construction pursuant to or arising from the 2015 MDA or
Restated MDA, which have not already been terminated, are also terminated on the Termination
Date.

1.2  Termination Date. The “Termination Date" is the date of full execution of this
Agreement.

1.3 Construction License. The parties acknowledge and confirm that the
Construction License terminated on October 31, 2022, and was of no further force and effect
after that date.

2, SURVIVAL. Notwithstanding anything to the contrary herein, all responsibilities and
obligations of the Parties, and any SPEs, related to indemnification in Sections 9.1.1, 9.1.2,
16.3, 16.4, and 16.6 of the Restated MDA shall survive the Termination Date. As stated in
Section 15.4 of the Restated MDA, neither Party to the Restated MDA shall be entitled to an
award of damages for breach of the Restated MDA. Harcourt shall not object to the Port's
decision, in its sole discretion, to include the Master Development Area within a Port designated
Redevelopment Opportunity Zone pursuant to RCW 70A.305.150.

2.1 Ancillary Agreements — Survival. The (i) Amended and Restated
Environmental Indemnification and Environmental Easement Agreement recorded under
Whatcom County Auditor File No. 2022-0303185; and (ii) all Interim Parking Licenses entered
into pursuant to or arising from the 2015 MDA or Restated MDA, which have not already
terminated, shall survive the Termination Date.

3. THE SECOND STOCKPILE REMOVAL AGREEMENT. Concurrently with the execution
of this Agreement, the parties shall execute the Second Stockplle and Material Removal
Agreement attached hereto as Exhibit A. Upon full execution of the Second Stockpile and
Material Removal Agreement, the Original Stockpile Agreement shall terminate and be of no
further force or effect.

4. RELEASE OF CLAIMS AND DISMISSAL OF ACTIONS.

4.1  Harcourt's Release of the Port. Harcourt, for and in part consideration of and
as an inducement for the Port to enter into this Agreement, hereby forever releases and
discharges the Port, its Commissioners, employees, affiliates, attorneys, lenders, insurers, and
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agents, from any and all claims, controversies, actions, causes of action, demands, judgments,
orders, damages, costs, expenses, and liabllities (collectively, “Claims”) arising from or related
to the Restated MDA, whether known or unknown, Iincluding, without limitation, Claims alleged
in (i) the Harcourt Default Claims; (i) Harcourt's Lawsult; and (iil) the Arbitration. This release
includes, without limitation, a release of Harcourt's attorneys’ fees and costs, expenses
(including expert expenses), and Arbitration Costs. Specifically excluded and excepted from
this release are Claims arising from allegations of (i) any future Port violation of the Second
Stockplle and Material Removal Agreement; or (i) any future Port violation of this Agreement.

4.2  The Port's Release of Harcourt. The Port, for and in part consideration of and
as an inducement for Harcourt to enter into this Agreement, hereby forever releases and
discharges Harcourt, its members, employees, affiliates, attorneys, lenders, insurers, and
agents, from any and all Claims arising from or related to the Restated MDA, whether known or
unknown, including, without limitation, Claims alleged in (i) the Notice of Default dated October
20, 2023; (ii) the Port's Lawsuit; (iii) the Port's Counterclaims; (iv) the Arbitration; and (v) the
Default Reservation Letter. This release includes, without limitation, a release of the Port's
attorneys' fees and costs, expenses (including expert expenses), and Arbitration Costs.
Specifically excluded and excepted from this release are Claims arising from allegations of (i)
Harcourt's breach of an Environmental Indemnification Agreement; (if) the Port's counterclaims
alleged in the Harcourt Lawsuit arising from the Stockpiled Material; (iii) Harcourt’s
noncompliance with MTCA,; (iv) any future Harcourt violation of the Second Stockpile and
Material Removal Agreement; or (v) any future Harcourt violation of this Agreement.

5. NO ADMISSION OF LIABILITY. Neither this Agreement nor the act of entering into it
shall be construed as an admission of any nature.

6. FURTHER ACTS AND DOCUMENTATION. The parties hereto agree to conduct such
further acts and execute such other paperwork and/or agreements that may be necessary to
achieve the purpose of this Agreement; provided, however, that all fees and costs for such
further acts and paperwork and/or agreement execution shall be borne by the party requesting
the same.

6.1 Lawsuit Dismissal. Within three (3) business days of (i) full execution of this
Agreement and the Second Stockpile and Material Removal Agreement; and (i) Harcourt
providing an executed Confession of Judgment and Agreed Order Granting Permanent
Injunction, attached hereto as Exhibit B and as referenced in the Second Stockpile and
Material Removal Agreement, to the Porl's counsel, Harcourt's counsel shall execute the
following pleadings and provide the same to the Port's counsel (collectively, the “Lawsuit

Stipulations"):

a. Stipulation for Order of Dismissal of the Consolidated Lawsuit, attached
hereto as Exhibit C; and

b. Order of Dismissal of the Consolldated Lawsuit, attached hereto as
Exhibit D.

Within three (3) business days of the Port's counsel receiving Harcourt's counsel's signature on
all of the Lawsuit Stipulations, the Port's counsel shall also execute the Lawsuit Stipulations and
file the same in Whatcom County Superior Court for entry. '
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6.2  Arbitration Dismissal. Within three (3) business days of (i) full execution of this
Agreement and the Second Stockpile and Material Removal Agreement; and (ii)
Harcourt providing an executed Confession of Judgment and Agreed Order
Granting Permanent Injunction, attached hereto as Exhibit B and as referenced
in the Second Stockpile and Material Removal Agreement, to the Port's counsel,
Harcourt's counsel shall execute the following pleadings and provide the same to
the Port's counsel:

a. Stipulation for Order of Dismissal With Prejudice of the Arbitration,
attached hereto as Exhibit E,

Within three (3) business days of the Port’s counse! receiving Harcourt’s counsel's signature on
the Order of Dismissal of Arbitration, the Port's counsel shall also execute the Lawsuit
Stipulations and file the same in the JAMS portal for entry. Any JAMS fees shall continue to be
borne equally by the parties, such that JAMS fees for the arbltration are split evenly between the
parties.

7. Successors and Assigns. This Agreement is entered Into for the benefit of the parties
and shall not be assigned.

8. NO THIRD-PARTY BENEFICIARIES. This Agreement has no third-party beneficiaries.

9. MODIFICATION. This Agreement may not be amended or modified in any manner
except by an instrument in writing signed by a duly authorized representative of each party
hereto in the same manner as such party has authorized this Agreement.

10. NEUTRAL AUTHORSHIP. Each of the provisions of this Agreement has been reviewed
and negotiated, and represents the combined work product of all Parties hereto. No
presumption or other rules of construction which would interpret the provisions of this
Agreement in favor or against the Party preparing the same shall be applicable in connection
with the construction or interpretation of any of the provisions of this Agreement.

11.  NOTICES. All notices, which may be or are required to be given pursuant to this
Agreement shall be in wriling and delivered to the parties at the following addresses:

To the Port:  Port of Bellingham
Attn: Brian Gouran
1801 Roeder Avenue
Bellingham, WA 98227-7107
United States

To Harcourt:  Harcourt Bellingham LLC
Attn: Patrick Power
1211 Granary Avenue
Bellingham, WA 98225-3089
United States

Any such notices shall be either (i) sent by certified mail, return receipt requested, in which case
notice shall be deemed delivered three (3) days after deposit, postage prepaid in the U.S. mail;
(ii) sent by a nationally recognized overnight courier, in which case notice shall be deemed
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delivered when actually delivered pursuant to the records of such courier; (iii) sent by e-mail
transmission to the party, receipt of which has been confirmed by telephone, and by regular
mail, in which case notice shall be deemed delivered on the day of such confirmed receipt; or
(iv) hand delivered, in which case notice shall be deemed delivered when actually delivered.

12. EXECUTION IN COUNTERPARTS. This Agreement may be executed in any number of
counterparts and by different parties hereto In separate counterparts, each of which when so
executed shall be deemed to be an original and all of which taken together shall constitute one
(1) and the same Agreement.

13.  WAIVER. No waiver by any party of any provision of this Agreement or any breach
thereof shall be of any force or effect unless in writing by the party granting the waiver, and no
such waiver shall be construed to be a continuing waiver. The waiver by one (1) party of the
performance of any covenant, condition, or promise shall not Invalidate this Agreement, nor
shall it be considered a walver by such party of any other covenant, condition, or promise
hereunder. The waiver by either or both parties of the time for performing any act shall not
constitute a waiver of the time for performing any other act or an identical act required to be
performed at a later time. No failure by either party to insist upon the strict performance of any
term of this Agreement or to exercise any right or remedy shall constitute a waiver.

14,  APPLICABLE LAW AND JURISDICTION. This Agreement shall be interpreted under
and pursuant o the laws of the State of Washington without regard to choice of law provisions.
In the event any action is brought to enforce any of the provisions of this Agreement, the parties
agree to be subject to the sole jurisdiction and venue in Whatcom County Superior Court.

15. ATTORNEYS' FEES AND COSTS. In the event any proceeding is instituted to interpret
or enforce any provision or resolve any dispute under this Agreement, including, without
limitation, any action in which a declaration of rights is sought, the prevailling party in such
dispute, whether it be resolved by litigation or otherwise, shall be entiiled, in addition to such
other relief as may be granted to it, to recover its attorneys’ fees and costs, including without
limitation, any arbitration or mediation fees.

16. SEVERABILITY. In case any one (1) or more of the provisions contained In this
Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect,
such invalidity, illegality, or unenforceability shall not affect any other provision hereof, and this
Agreement shall be construed as If such invalid, illegal, or unenforceable provision had never
been contained herein.

17. ENTIRE AGREEMENT. The entire agreement between the parties with respect to the
subject matter herein is contained in this Agreement. This Agreement supersedes all of the
Parties' previous understandings and agreements, written and oral, with respect to the subject
matter herein.

IN WITNESS WHEREOF, the Port has caused this instrument to be signed by its President
and Secretary, by authority of the Port Commission of the Port of Bellingham, and Harcourt has
caused this to be signed thereunto, duly authorized, the day and year last written below.

[Signatures on Subsequent Page]
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PORT OF BELLINGHAM
President

Date:

Secretary

Date:

HARCOURT DEVELOPMENTS
CONSTRUCTION LLC

By: _{ i

Its: 2 AN

Date: _ 2o AP 2025

[Notary Blocks on Subsequent Pages]
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HARCOURT DEVELOPMENTS
RESIDENTIAL BELLINGHAM LLC

Qb

By:_ VATL . Cx. VYowel

its: _D\Recapl

Date: \

HARCOURT BELLINGHAM LLC

_ @w( QowM

y:
Its: __ T QRec -t oL

Date: (o



STATE OF WASHINGTON )
) ss.
COUNTY OF WHATCOM )

On this day personally appeared before me and
to me known to be the PRESIDENT and SECRETARY of the
PORT OF BELLINGHAM, and acknowledged the said instrument to be the free and voluntary
act and deed of said corporation, for the uses and purposes therein mentioned, and on cath
stated that they were authorized to execute the said Instrument on behalf of the corporation.

GIVEN under my hand and official seal this day of ;

Print Name:
NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:

STATE OF WASHINGTON )
) ss.

COUNTYOF )

On this day personally appeared before me
known to be the ___ )}, @&iCon of HARCOURT DEVELOPMENTS
RESIDENTIAL BELLINGHAM LLC, and acknowledged the said instrument to be the free and
voluntary act and deed of said limited liability company, for the uses and purposes therein
mentioned, and on oath stated that they were authorized to execute the said instrument on
behalf of the limited llability company.

to me

GIVEN under my hand and official seal this day of , 202__

Print Name:

NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:
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STATE OF WASHINGTON )

) ss.
COUNTY OF ) @
On this day personally appeared before me OV“/\ , Io me
known to be the \ 04 of HARCOURT DEVELOPMENTS

CONSTRUCTION LLC, and acknowledged the said Instrument to be the free and voluntary act
and deed of sald limited liability company, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute the sald instrument on behalf of the limited
liability company.

GIVEN under my hand and official seal this day of ,202__.

Print Name:
NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:

STATE OF WASHINGTON )

) ss.
COUNTY OF )
On this day personally appeared before me V\/-/ , tome
known to be the ___ )1 (AL 04 of HARCOURT BELLINGHAM LLC, and

acknowledged the said instrument to be the free and voluntary act and deed of said limited
liability company, for the uses and purposes therein mentioned, and on oath stated that they
were authorized to execute the said instrument on behalf of the limited liabllity company.

GIVEN under my hand and official seal this day of , 202__

Print Name:

NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:
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EXHIBIT A
SECOND STOCKPILE AND
MATERIAL REMOVAL AGREEMENT
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EXHIBIT B
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WHATCOM

PORT OF BELLINGHAM, a Washington
municipal corporation,

Plaintiff,
V.

HARCOURT BELLINGHAM, LLC, a
Washington limited liability company;

HARCOURT DEVELOPMENTS RESIDENTIAL

BELLINGHAM LLC, a Washington limited
liability company; HARCOURT
DEVELOPMENTS CONSTRUCTION, LLC;

No.

CONFESSION OF JUDGMENT AND
AGREED ORDER GRANTING
PERMANENT INJUNCTION

Defendants.
JUDGMENT SUMMARY
Creditor: Port of Bellingham (the “Port")
Debtors: Harcourt Developments Construction

Principal Judgment:

Attorneys' Fees Since Date of
Default by Harcourt under the
Second Removal Agreement:

CONFESSION OF JUDGMENT -1

LLC ("Harcourt Construction”)
Harcourt Developments Residential
Bellingham LLC ("Harcourt
Developments”)

Harcourt Bellingham LLC (“Harcourt
Bellingham”) (collectively "Harcourt”)

To be determined by declaratory
judgment action under RCW
70A.305.080 supported by declaration
of the Port detailing final remediation
costs.

$

ATTORNEYS
AT LAW

1500 Railroad Avenue, Bellingham, WA 9822
tel 3606711796 + fax 360671 3781
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Costs Since Date of Default by $
Harcourt under the Second
Removal Agreement:

Attorneys for Judgment Creditor: Holly M. Stafford, WSBA #40674
T. Todd Egland, WSBA #48788
Sara B. Frase, WSBA #56922
CSD Attorneys at Law, P.S.
1500 Railroad Ave.
Bellingham, WA 98225
P: (360) 306-3018

E: tegland@csdlaw.com

Attorneys for Judgment Debtors: Robert S. Marconi, WSBA #16369
Richard H. Skalbania, WSBA #17316
Ashbaugh Beal LLP
920 Fifth Avenue, Suite 3400

Seattle, WA 98104
P: (206) 386-5900

E: bmarconi@ashbaughbeal.com
L FACTS AND STIPULATION SUPPORTING
CONFESSION OF JUDGMENT AND PERMANENT INJUNCTION

1.1 Harcourt Developments purchased Waterfront SBSP No. 1 Lot 1 from the Port to
develop certain real property commonly known to the Parties as the "Building Two Project.” The
Building Two Project is further defined in the Restated and Amended Port of Bellingham and
Harcourt Bellingham LLC Master Development Agreement for a Portion of the Waterfront District
Bellingham, Washington, USA, dated October 19, 2021 (the "Restated MDA”").

1.2  The Port owns certain real property within the Waterfront District depicted as the
black striped area adjacent to the Building Two Project (the “Port Property”).

1.3  The Building Two Project area is subject to a Consent Decree entered into by the
Washington State Department of Ecology (‘Ecology”) and the Port under Whatcom County
Superior Court Cause No. 14-2-02700-8 (the “Consent Decree”) for the Pulp/Tissue Mill Remedial
Action Unit (“RAU") of the Georgia-Pacific West environmental site, which includes, without
limitation, the Cleanup Action Plan (“CAP") and the Contaminated Materials Management Plan
Pulp/Tissue Mill Remedial Action Unit, G-P West Site, dated June 19, 2014 (the "CMMP"),

attached as an exhibit to the Consent Decree. Additionally, the Building Two Project area is

CONFESSION OF JUDGMENT — 2 CSD | agiyes

1500 Radroad Aveave, Belingham, WA 98225
113606711796 « fax 360.671.3781
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subject to an environmental covenant (the "Environmental Covenant”) recorded under Whatcom
County Auditor's File No. 2017-0100510.

14 in conjunction with Harcourt Developments’ development of the Building Two
Project, on or about August 21, 2020, the Port and Harcourt Construction entered inta a temporary,
non-exclusive Construction License (the "Construction License") so that Harcourt Construction
could utilize certain Port property for access, temporary staging‘of material, equipment and
portable offices, and parking and marshalling during development of the Building Two Project in
what was identified in the Construction License as the Construction License Area (the
“Construction License Area”).

1.5  Harcourt Construction refied upon the Construction License to, in part, utilize a
portion of Port Property known as the “Boardmill Property” for project materials handling, including
stockpiling material excavated from the Building Two Project footprint. Pursuant to the CMMP, this
stockpiled material is presumed to be contaminated by hazardous substances at levels exceeding
applicable Model Toxics Control Act (“MTCA") cleanup levels and is to be reused or disposed of
after two (2) years. The material excavated from the Building Two Project area and placed on Port
Property is herein referred to as the "Stockpiled Material.” |

16  The Parties engaged in litigation in Whatcom County Superior Court under
Consolidated Cause No, 24-2-00398-37 (the "Consolidated Lawsuit"), among other things,
regarding Harcourt's continued right to access Port property for the purposes identified in the
Construction License. On June 24, 2024, Whatcom County Superior Court Judge Robert E. Olson
issued an Order Denying Motion for Temporary Réstraining Order in Whatcom County Cause No.
24-2-00635-37 (the "Order”), which concluded in part, “The [Construction] License terminated on
October 31, 2022." Moreover, “[a]s of October 31, 2022, Harcourt no longer had the right to utilize
the [Construction] License Area....".

1.7 On September 13, 2024, Judge Olson granted the Port's Motion for Temporary

Restraining Order and Requiring Harcourt to Show Cause, enjoining Harcourt from trespassing on

the Port’s property.

QORNEYS
CONFESSION OF JUDGMENT - 3 CSD | A

1500 Raikoad Avanue, Belingham, WA 98225
el 360.671.1796 + fax 360.671.3781
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1.8 The Port and Harcourt agreed to a Stipulation Staying Litigation of Certain Causes
of Action and Issuance of Preliminary Injunction on October 17, 2024 (the "Stipulation”). In that
Stipulation, Harcourt and the Port agreed to submit contractual claims to JAMS arbitration, while
certain non-contract claims were stayed pending the arbitration. Along with the Stipulation, the
Parties concurrently entered into the Stockpile and Material Removal and Arbitration Agreement
(“First Removal Agreement”), which, among other things, required Harcourt to remove the
Stockpiled Material twelve (12) months from execution of the First Removal Agreement.

19 On __. 2025, the Parties entered into (1) a Settlement Agreement
resolving the JAMS arbitration; (2) a Second Stackpile and Material Removal Agreement (“Second
Removal Agreement”); (3) a Stipulation for Order of Dismissal of the Consolidated Lawsuits; and
{4) a Stipulation for Order of Dismissal With Prejudice of the Arbitration. As part of the settlement,
Harcourt requested continued access to Port Property for the purpose of completing construction
of the Building Two Project, which consists of the construction of three (3) condominium buildings
(Buildings A, B, and C) and related works, and removal of Harcourt Property.

1.10 In addition, the Second Removal Agreement provides as follows:

Harcourt, or others working on its behalf, shall, in conformance with
the terms of the Consent Decree, CAP, CMMP, and Environmental
Covenant: (i) completely remove the Stockpiled Material from Port
Property; (ii) dispose of the Stockpiled Material at a licensed and
approved off-site disposal facility; and (iii) repair, replace, or install
new cap materials and/or erosion controls as needed to ensure the
protectiveness of the RAU-wide cap impacted by deposit or removal
of the Stockpiled Material. Collectively, this is referred to herein as
the “Work.” Complete removal of the Stockpiled Material shall be
evidenced by full visualization of the RAU-wide cap described in the
CAP and CMMP from the area where Stockpiled Material had been
deposited. Because the Stockpiled Material was not disposed of
within two (2) years, completion of the Work shall be memorialized in
a “Remedial Action Report” in compliance with WAC 173-340-
515(4)(b) and WAC 173-340-850 or any other documentation required
by the Department of Ecology. The Work shall be completed within
twelve (12) months of the full execution of this Agreement (the
“Stockpile Removai Period”).

1.11  Material, equipment, and/or portable offices belonging to Harcourt or its agents
(“Harcourt Property”) remain on Port Properiy.

1.12 Inthe event any dispute under the Settlement Agreement, Second Removal

CONFESSION OF JUDGMENT — 4 CSD | F5ues

1500 Railroad Avenue, Bafiaghem, WA 98215
el 3406711796 = fax360.671 3781
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Agreement, or this Confession of Judgment and Agreed Order Granting Permanent Injunction
(‘Confession of Judgment and Permanent Injunction”) arises, the prevailing party is entitled to
recover its attorneys’ fees and costs for enforcement of the Settliement Agreement, Second
Removal Agreement, and/or this Confession of Judgment and Permanent Injunction.

1.13  Harcourt has breached the Second Removal Agreement by failing to remove the
Stockpiled Material as required.

I CONFESSION OF JUDGMENT AND PERMANENT INJUNCTION

2.1 Harcourt hereby stipulates and confesses to Judgment and entry of a Permanent
Injunction without a hearing as follows:

a. For an award of damages for all remediation costs for the Boardmill Property
in connection with Harcourt's failure to remove the Stockpiled Material, including, without limitation,
the costs of excavation, loading, transporting, and disposing of the Stockpiled Material at an
appropriate facility, and the Port’s reasonable attorneys’ fee and costs, which shall be fixed by a
claim for declaratory relief under RCW 70A.305.080 filed by the Port and supported by a
declaration of the Port once those costs are finally determined based upon completion of the scope
of Work described in the Second Stockpile Removal Agreement.

b. For an award of the Port’s reasonable attorneys’ fees and costs pursuant to
the Second Removal Agreement and this Confession of Judgment and Permanent Injunction since
the date of default by Harcourt under the Second Removal Agreement.

c. Pursuant to Chapter 7.40 RCW and CR 65(d), Harcourt, and their agents,
servants, employees, attorneys, and all persons in active concert or participation with Harcourt who
receive actual notice of this Confession of Judgment and Permanent Injunction by personal service
or otherwise, are enjoined from trespassing on the Port's property.

d. Harcourt shall remove all property owned or controlled by Harcourt from Port
property within fourteen (14) days of entry of this Confession of Judgment and Permanent
Injunction.

e. Violation of the terms of this Confession of Judgment and Permanent
Injunction may result in a finding of civil contempt against any person violating this Confession of

CONFESSION OF JUDGMENT - 5 CSD | aagee

1500 Raifroad Avenye, Bellingham, WA 8113
10l 360,671 1796 + (ax 360,671 3781
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Judgment and Permanent Injunction.

f. Nothing herein shall waive, preclude, or prevent the Port from seeking relief
for any cause of action occurring after the date of this order.

g. A permanent injunction shall issue without a bond.

2.2 This Confession of Judgment and Permanent Injunction is being left in the
possession of CSD Attorneys at Law P.S., for ex parte entry with Whatcom County Superior Court
upon default by Harcourt of the Second Removal Agreement without further notice to Harcourt.

. STIPULATION TO ENTRY OF DECREE AND JUDGMENT

31 Harcourt hereby acknowledges and represent as follows: (i) it has personally read
this Confession of Judgment and Permanent Injunction and understands its contents; (ii) it has had
the opportunity to have this Confession of Judgment and Permanent Injunction reviewed by their
attorneys; and (iii) that upon default under the Second Removal Agreement, Harcourt authorizes
the Port, upon declaration from its authorized representative, to amend the foregoing amount of the
Principal Judgment and attorneys’ fees if necessary for accuracy, and to enter this Confession of
Judgment and Permanent Injunction in Whatcom County Superior Court without further notice to
Harcourt.

3.2 Harcourt further acknowledges and represents that it is voluntarily, knowingly, and
intelligently waiving its right to appeal or seek discretionary review of this Confession of Judgment

and Order.

[Signatures and Notary on Subsequent Page)

CONFESSION OF JUDGMENT -6 CSD | rgpuevs
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DATED this 52 day of _ AR 2025,

HARCOURT DEVELOPMENTS
CONSTRUCTION LLC

(sl

By: Patrick Power
Its: Director

HARCOURT DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC

Khd

By: Patrick Power
Its: Director

HARCOURT BELLINGHAM LLC

&ﬁ@ow

By: Patrick Power

Its: Director
STATE OF WASHINGTON )
) ss.
COUNTY OF WHATCOM )
On this day personally appeared before me to me known to be the

entity or entities described in and who executed the within and foregoing instrument, and
acknowledged that it signed the same as its free and voluntary act and deed, for the uses and
purposes therein mentioned,

GIVEN under my hand and official seal this day of 20

Print Name:

NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:

CONFESSION OF JUDGMENT — 7 CSD | &gt

1500 Railroad Avenue, Belingham, WA 98225
161 3460.671,1796 « fax 3460 671 3781




o © o N & 0 A W N =

NN N NN NN NN a2 s s A A e oaa
@ N O g A W@ ON =2 O O ® N ® O AW N =

IV. ATTORNEY VERIFICATION
I, T. TODD EGLAND, attorney for Plaintiff Port of Bellingham (“Plaintiff’) in the above-
entitled action, hereby state that the amount attorneys' fees and costs incurred by the Port
subsequent to the date of the default by Harcourt under the Second Removal Agreement, and this

Confession of Judgment and Permanent Injunction total

Dollars and Cents ($ ), and that the amount of
costs incurred during the same time period total Dollars
and Cents ($, ); and acknowledge that

payments have been received from Harcourt subsequent to the date of the execution of this

Confession of Judgment and Permanent Injunction in the amount of

Dollars and Cents ($ h

of which payments have been credited to the amount due to the Port and are not included in this

Confession of Judgment and Permanent |njunction.

DATED this day of , 202__, in Bellingham, Washington.

CSD ATTORNEYS AT LAWP.S.

T. Todd Egland, WSBA #48788
Attorneys for Plaintiff

ORNEYS
CONFESSION OF JUDGMENT - 8 CSD | s

1500 Reilroad Avenue, Belingham, WA 98225
el 360.671.1796 + Fax 360.671 3781
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V. DECREE AND JUDGMENT

THIS MATTER having come before the Count on the foregoing Confession of Judgment,

and good cause appearing for entry of Judgment as confessed here; NOW, THEREFORE;

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

(a) Judgment in favor of the Port is entered against Harcourt;
(b) Harcourt's right to access the Port's properly is terminated, effective immediately,
(c) Attorneys’ fees in the amount of Dollars
and Cents ($ }; and
(d) Costs in the amount of Dollars and
Cents ($ ).
DONE IN OPEN COURT this day of , 202__
JUDGE/COURT COMMISSIONER
CONFESSION OF JUDGMENT — 9 CSD | g

1500 fiailrodd Avenve, Bellngham, WA 9822
el 3606711794 « fax 360671 3781
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WHATCOM

PORT OF BELLINGHAM, a Washington
municipal corporation, No. 24-2-00398-37

Plaintiff,
V.

HARCOURT BELLINGHAM, LLC, a
Washington limited liability company, and
HARCOURT DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC, a Washington limited
liability company;

Defendants.

HARCOURT DEVELOPMENTS No. 24-2-00635-37
CONSTRUCTION, LLC, a Washington limited
liability company, HARCOURT
DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC, a Washington limited
liability company; and HARCOURT
BELLINGHAM, LLC, a Washington limited

liability company, STIPULATION FOR ORDER OF
DISMISSAL OF CONSOLIDATED
Plaintiffs, LAWSUITS
V.
PORT OF BELLINGHAM, a Washington Judge Robert E. Olson

municipal corporation,

Defendant.

I STIPULATION
Pursuant to CR 41(a)(1)(A), the Port of Bellingham (the “Port”) and Harcourt Developments

Construction LLC (“Harcourt Construction”), Harcourt Developments Residential Bellingham LLC

ATTORNEYS
STIPULATION DISMISSING CONSOLIDATED LAWSUITS -1 CSD | AT LAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 + fax 360.671.3781
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(“Harcourt Developments”), and Harcourt Bellingham LLC (“Harcourt Bellingham”) (collectively,
“Harcourt"), by and through their undersigned counsel of record, hereby stipulate to the dismissal
of the actions under the above-captioned caused numbers, without an award of attorneys’ fees and
costs to any party, as follows:

1. The Port’s causes of action for declaratory judgment and attorneys’ fees brought
under Case No. 24-2-00398-37 and counterclaims for breach of contract, trespass, and declaratory
relief regarding trespass under Cause No. 24-2-00635-37 shall be dismissed with prejudice.
Nothing herein prevents the Port from bringing a claim for an alleged future trespass, including
without limitation ongoing trespass.

2. Harcourt’s causes of action for temporary restraining order and order compelling
mediation and arbitration brought under Cause No. 24-2-00635-37 shall be dismissed with
prejudice; and

3. The Port’s counterclaims for contribution under the Model Toxics Control Act
(“MTCA”) and declaratory relief under MTCA under Cause No. 24-2-00635-37 are dismissed

without prejudice.

IT IS SO STIPULATED THROUGH COUNSEL OF RECORD this day of .
2025.

Presented By: Stipulated and Agreed to By:

CSD ATTORNEYS AT LAWP.S. ASHBAUGH BEAL LLP

Holly M. Stafford, WSBA #40674 Robert S. Marconi, WSBA #16369

T. Todd Egland, WSBA #48788 Richard H. Skalbania, WSBA #17316
Sara B. Frase, WSBA #56922 Attorneys for Harcourt

Attorneys for Port of Bellingham

ATTORNEYS
STIPULATION DISMISSING CONSOLIDATED LAWSUITS -2 CSD AT LAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 « fax360.671.3781
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WHATCOM

PORT OF BELLINGHAM, a Washington
municipal corporation,

Plaintiff,
V.

HARCOURT BELLINGHAM, LLC, a
Washington limited liability company, and
HARCOURT DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC, a Washington limited
liability company;

Defendants.

HARCOURT DEVELOPMENTS
CONSTRUCTION, LLC, a Washington limited
liability company, HARCOURT
DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC, a Washington limited
liability company; and HARCOURT
BELLINGHAM, LLC, a Washington limited
liability company,

Plaintiffs,
V.

PORT OF BELLINGHAM, a Washington
municipal corporation,

Defendant.

No. 24-2-00398-37

No. 24-2-00635-37

ORDER OF DISMISSAL

Judge Robert E. Olson

ORDER

THIS MATTER having come before the Court upon the parties’ Stipulation for Order of

Dismissal, and good cause appearing; NOW, THEREFORE,

ORDER FOR DISMISSAL -1

ATTORNEYS
AT LAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 + fax 360.671.3781
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the Port's causes of action
for declaratory judgment and attorneys’ fees brought under Case No. 24-2-00398-37 and its
counterclaims for breach of contract, trespass, and declaratory relief regarding trespass under
Cause No. 24-2-00635-37 are hereby DISMISSED with prejudice and without an award of
attorneys’ fees or costs to any party. Nothing herein prevents the Port from bringing a claim for an
alleged future trespass, including, without limitation, ongoing trespass;

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Harcourt's causes of
action for temporary restraining order and order compelling mediation and arbitration brought
under Cause No. 24-2-00635-37 are hereby DISMISSED with prejudice and without an award of
attorneys’ fees or costs to any party; and

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Port’s counterclaims
for contribution under the Model Toxics Control Act (“MTCA") and declaratory relief under MTCA
under Cause No. 24-2-00635-37 are hereby DISMISSED without prejudice and without an award

of attorneys’ fees or costs to any party.

DONE IN EX PARTE this day of , 2025.

JUDGE/COURT COMMISSIONER

Presented By: Stipulated and Agreed to By:

CSD ATTORNEYS AT LAWP.S. ASHBAUGH BEAL LLP

Hol!y M. Stafford, VWWSBA #40674 Robert S. Marconi, WSBA #16369

T. Todd Egland, WSBA #48788 Richard H. Skalbania, WSBA #17316
Sara B. Frase, WSBA #56922 Attorneys for Harcourt

Attorneys for Port of Bellingham

ORDER FOR DISMISSAL - 2 CSD ATLAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 « fax 360.671.3781
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IN ARBITRATION AT JAMS

ARBITRATOR DOUGLAS OLES

HARCOURT BELLINGHAM LLC, CASE REF. NO. 1160026241

HARCOURT DEVELOPMENTS
RESIDENTIAL BELLINGHAM LLC, AND
HARCOURT DEVELOPMENTS
CONSTRUCTION LLC,

STIPULATION FOR ORDER OF

Claimants, DISMISSAL WITH PREJUDICE OF THE

V. ARBITRATION
PORT OF BELLINGHAM

Respondent.

l STIPULATION

The Port of Bellingham (the “Port”) and Harcourt Developments Construction LLC (“Harcourt

Construction”), Harcourt Developments Residential Bellingham LLC (“Harcourt Developments”), and

Harcourt Bellingham LLC (“Harcourt Bellingham”) (collectively, “Harcourt”), through their respective

counsel of record, hereby stipulate to the dismissal with prejudice of all claims and causes of action

in the above-captioned arbitration, without an award of costs, attorneys’ fees, or expert fees to any

party.

SO STIPULATED THROUGH COUNSEL OF RECORD this day of May, 2025

CSD ATTORNEYS AT LAW P.S.

Holly M. Stafford, WSBA #40674
T. Todd Egland, WSBA #48788
Sara B. Frase, WSBA #56922

STIPULATION AND [PROPOSED] ORDER
OF DISMISSAL WITH PREJUDICE- 1

ATTORNEYS
AT LAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 » fax 360.671.3781
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Attorneys for Port of Bellingham
ASHBAUGH BEAL LLP

Robert S. Marconi, WSBA #16369
Richard H. Skalbania, WSBA #17316
Brittney S. Rivers, WSBA #54068
Attorneys for Harcourt

. Order
Pursuant to the parties’ foregoing Stipulation, it is hereby ORDERED, ADJUDGED, and
DECREED, that all of the claims and causes of action in the above captioned arbitration are hereby
dismissed with prejudice and without an award of costs, attorneys’ fees, or expert fees to any party.

Dated this day of May, 2025.

ARBITRATOR DOUGLAS OLES

Presented by:

CSD ATTORNEYS AT LAW P.S.

Holly M. Stafford, WSBA #40674
T. Todd Egland, WSBA #48788
Sara B. Frase, WSBA #56922
Attorneys for Port of Bellingham

ASHBAUGH BEAL LLP

Robert S. Marconi, WSBA #16369
Richard H. Skalbania, WSBA #17316
Brittney S. Rivers, WSBA #54068
Attorneys for Harcourt

STIPULATION AND [PROPOSED] ORDER CSD | ATTORNEYS
OF DISMISSAL WITH PREJUDICE- 2 AT LAW

1500 Railroad Avenue, Bellingham, WA 98225
tel 360.671.1796 - fax 360.671.3781




SECOND STOCKPILE AND MATERIAL REMOVAL AGREEMENT

This SECOND STOCKPILE AND MATERIAL REMOVAL AGREEMENT (the
"Agreement”) is made this day of , 2025, by and
between the PORT OF BELLINGHAM, a Washington municipal corporation {the “Port"), and
HARCOURT DEVELOPMENTS RESIDENTIAL BELLINGHAM LLC, a Washington limited
labllity company ("Harcourt Developments”’), HARCOURT DEVELOPMENTS
CONSTRUCTION LLC, a Washington limited liability company (“Harcourt Construction™), and
HARCOURT BELLINGHAM LLC, a Washington limited liability company (“Harcourt
Bellingham”). Harcourt Developments, Harcourt Construclion, and Harcourt Bellingham shall
collectively be referred to herein as “Harcourt.”

WHEREAS, Harcourt Developments purchased Waterfront SBSP No. 1 Lot 1 from the
Port (the “Building Two Project Property”) to develop certain real property as what is known as
the “Building Two Project.” The Building Two Project is further defined in the Restafed and
Amended Port of Bellingham and Harcourt Bellingham LLC Master Development Agreement for
a Portion of the Waterfront District Bellingham, Washington, USA, dated October 19, 2021 (the
“Restated MDA");

WHEREAS, the Port owns certain real property within the Waterfront District depicted as
the black striped area adjacent to the Building Two Project on Exhibit A attached hereto (the

"Port Property”); ‘

WHEREAS, the Building Two Project Property is subject to a Consent Decree entered
into by the Washington State Department of Ecology (“Ecology”} and the Port under Whatcom
County Superior Court Cause No. 14-2-02700-8 (the “Consent Decree"} for the Pulp/Tissue Mill
Remedial Action Unit (“RAU") of the Georgia-Pacific West environmental site, which includes,
without limitation, the Cleanup Action Plan (“CAP") and the Contaminated Materials
Management Plan Pulp/Tissue Mill Remedial Action Unit, G-P West Site, dated June 19, 2014
(the “CMMP"), exhibited to the Consent Decree. Additionally, the Building Two Project area is
subject to an environmental covenant (the “Environmental Covenant") recorded under Whatcom
County Auditor's File No. 2017-0100510;

WHEREAS, in conjunction with Harcourt Developments' development of the Building
Two Project, on or about August 21, 2020, the Port and Harcourt Construction entered into a
temporary, non-exclusive Construction License (the "Construction License") so that Harcourt
Construction could utilize certain Port property for access, temporary staging of materlal,
equipment and portable offices, and parking and marshalling during development of the Building
Two Project in what was identified in the Construction License as the Construction License Area

(the "Construction License Area");

WHEREAS, Harcourt Construction relied upon the Construction License to, in part,
utilize a portion of Port Property known as the “Boardmill Propetty” for project materials
handling, including stockpiling material excavated from the Bullding Two Project footprint. The
Boardmill Property is depicted on Exhibit B altached hereto. Pursuant to the CMMP, this
stockpiled material is presumed to be contaminated by hazardous substances at levels
exceeding applicable Model Toxics Control Act (“MTCA") cleanup levels and is to be reused or
disposed of after two (2) years. The material excavated from the Building Two Project area and
placed on Port Property is herein referred to as the "Stockpiled Material”,
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WHEREAS, the Construction License provided that it was to remain in effect untit the
first of any number of events, including twenty-four (24) months from the date of the
Construction License;

WHEREAS, on June 24, 2024, Whatcom County Superior Court Judge Robert E. Olson
issued an Order Denying Motion for Temporary Restraining Order in Whatcom County Cause
No. 24-2-00635-37 (the “Qrder”), which concluded in part, “The [Construction] License
terminated on October 31, 2022." Moreover, “[a]s of October 31, 2022, Harcourt no longer had
the right to utilize the [Construction] License Area....";

WHEREAS, the Order further denied Harcourt's Motion for Temporary Restraining Order
and ordered that the Order Granting Motion for Temporary Restraining Order entered on April 8,
2024, and the Order on Harcourt's Motion for Temporary Restraining Order entered on May 10,
2024, were dissolved, rescinded, and of no further force and effect after 4:30 p.m. on June 28,
2024;

WHEREAS, on September 13, 2024, Judge Olson granted the Port's Motion for
Temporary Restraining Order and Requiring Harcourt to Show Cause, enjoining Harcourt from
trespassing on the Port's property;

WHEREAS, material, equipment, and/or portable offices belonging to Harcourt or its
agents (“Harcourt Property”) remain on Port Property,

WHEREAS, Harcourt has requested access to Port Property for the purpose of
completing construction of the Building Two Project, which consists of the construction of three
(3) condominium buildings (Bulldings A, B, and C) and related works, and removal of Harcourt

Property,

WHEREAS, concurrently with the execution of this Agreement, the parties have
executed a settlement agreement (the “Settlement Agreement”), attached hereto as Exhibit C;
and

NOW, THEREFORE, the Port and Harcourt agree as follows:

1. STOCKPILE REMOVAL. Harcourt, or others working on its behalf, shall, in
conformance with the terms of the Consent Decree, the CAP, the CMMP, and the
Environmental Covenant: (i) completely remove the Stockpiled Material from Port Property; (ii)
dispose of the Stockpiled Material at a licensed and approved off-site disposal facility; and (iii)
repair, replace, or install new cap materials and/or erosion controls as needed to ensure the
protectiveness of the RAU-wide cap impacted by deposit or removal of the Stockpiled Material,
Collectively, this is referred to herein as the “Work.” Complete removal of the Stockpiled
Material shall be evidenced by full visualization of the RAU-wide cap described in the CAP and
CMMP from the area where Stockpiled Material had been deposited. Because the Stockpiled
Materlal was not disposed of within two (2) years, completion of the Work shall be memorialized
in a “Remedial Action Report” in compliance with WAC 173-340-515(4)(b) and WAC 173-340-
850 or any other documentation required by the Department of Ecology. The Work shall be
completed within twelve {12) months of the full execution of this Agreement (the “Stockpile
Removal Period”). Fallure to complete the Work within the Stockplle Removal Period shall
constitute an incurable material default of this Agreement,
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1.1 Material Term. Completion of the Work within the Stockpile Removal Period is a
material term of this Agreement. Failure to complete the Work within the Stockpile Removal
Period constitutes an incurable default under this Agreement.

1.2  Performance of Work. Harcourt shall ensure that all Work is performed in a
workmanlike manner and at no cost and expense to the Port. All Work shall be conducted in
compliance with all applicable federal, state, and local laws and regulations. The Port shall not
be responsible for the health and safety of Harcourt's employees, agents, consultants, and
contractors while on Port Property. Harcourt shall not permit any damage to Port Property as a
result of the performance of the Work, except as otherwise may be required to perform the
Work. Except as otherwise provided In this Section, Harcourt shall repair, as soon as is
reasonably practicable, any damage caused to Port Property resulting from the performance of
the Work. Harcourt shall take all reasonable and necessary safety and security precautions,
and shall maintain a neat and orderly workplace in connection with the performance of the Work
under this Agreement, including, but not limited to, promptly removing all soil and purge water
from Port Property, and leaving the Port Property in a clean and usable condition.

1.3  Due Care. Harcourt and its contractors shall exercise due care and professional
judgment to prevent the contamination of underlying groundwater and/or soils from overlying
contaminated media. Harcourt and its contractors shall assume that all of the Stockpiled
Material is contaminated at levels exceeding applicable MTCA cleanup levels.

1.4  Data. Harcourt shall provide the Port with copies of all data, data Interpretations,
and data reports generated from the Work performed at the Port Property, including, without
limitation, the finalized Remedial Action Report.

1.5  Tune-Up Parking. Harcourt shall remove all of the Stockpiled Material from the
Port Property outlined in the black box in the attached Exhibit D (the “Tune-Up Parking Area")
by June 30, 2025. Harcourt may move the Stockplled Material in the Tune-Up Parking Area to
the Port Property outlined in the red box in the attached Exhibit D before removing it in
accordance with Section 1, above, but is not required to do so. In the event that Harcourt has
not completed this portion of the Work by June 30, 2025, the Port may remove the Stockpiled
Material from the Tune-Up Parking Area at Harcourt's sole cost and expense and shall
constitute an incurable breach of this Agreement.

2, GRANT OF ACCESS. The Port hereby grants a temporary non-exclusive license to
Harcourt to allow Harcourt, at its cost, to access (i) the Boardmill Property fo conduct the Work
and for Harcourt to access Port Property to remove the Harcourt Property; and (i) Port Property
depicted in Exhibit A to undergo construction of the Building Two Project buildings (Buildings A,
B, and C) and related works; and for no other use, subject to the terms and conditions set forth
herein.

2.1 No Interest in Real Property. This license shall not be deemed to transfer any
interest in the underlying Boardmill Property or Port Property.

2.2  Duration of Access to the Boardmill Property. The access granted to
Harcourt to use the Boardmill Property shall remain in full force and effect until the earlier of the
following: (i) completion of the Work described herein; (ii) expiration of the Stockpile Removal
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Perlod; or (lii) upon fifteen (15) days' written notice by the Port to Harcourt of a breach of any
term of this Agreement.

2.3  Duration of Access to Port Property Other Than the Boardmill Property.
The access granted to Harcourt to access Port Property other than the Boardmill Property shall
remain in full force and effect until the earller of the following: (i) completion of the canstruction
of the Building Two Project buildings (Buildings A, B, and C) and related works, and removal of
all of the Harcourt Property from Port Property; (il) expiration of the Stockpile Removal Period;
or (iii) upon fifteen (15) days' written notice by the Port to Harcourt of a breach of any term of
this Agreement.

2.4  Use, Occupation, and Enjoyment of Port Property. In performing the Work or
removal of Harcourt Property, Harcourt shall not unreasonably interfere with the Port or
Boardmill Group LLC's use, occupation, or enjoyment of Port Praperty, except to the extent
reasonably necessary to perform the Work.

25 Cooperation. The Port shall reasonably cooperate with Harcourt's efforts to
effeciuate the Work and remove the Harcourt Property, shall not unreasonably withhold
permission to carry out these activities, and shall not interfere with such activities as may be
necessary for Harcourt to exercise its rights or fulfill its obligations under this Agreement. The
Port's commitment to reasonable cooperation does not prohibit the Port from seeking injunctive
or other relief to enforce its rights under this Agreement, including, without limitation, seeking to
enforce the Permanent Injunction attached to the Confesslon of Judgment referenced herein.
Neither the Port nor its agents have authority to direct the Work, Harcourt's construction
activities, or Harcourt Property removal. However, the Port does have authority to stop the
Wark, Harcourt's construction activities, or Harcourt Property removal taking place on Port
Property if these actions are being conducted in violation of this Agreement, including, but not
limited to, if safety rules are not observed. In the event that a safety rule is not observed, all
work will be allowed to re-commence as soon as the issue is addressed to the Port’s
satisfaction. Any information provided by the Port or its agents s for recommendation purposes
only and shall not be relled upon as direction for the performance of the Work or Harcourt
Property removal. The Port shall not be liable for any damage to the extent caused by Harcourt,
or any person or entity working on Harcourt's behalf, to underground utilities, structures,
fixtures, or improvements.

2.6  Authorization. Harcourt represents and warrants that it holds legal title to and is
authorized to remove the Harcourt Property from Port Property for which Harcourt claims
ownership.

2.7  Site Condition and Assumption of Risk. Harcourt represents and warrants
that it understands (i) that Port Property is adjacent to an active construction site; (i) that Port
Property has not been assessed for safety and is, therefore, presumed dangerous; (iii) that
other persons, materials, machinery, or equipment may be present and operating at Port
Property and adjacent property; (iv) that access to Port Property is being arranged at the
request of the Harcourt; and (v) that the ability to enter Port Property is of substantial personal
benefit to Harcourt and thereby provides adequate consideration for this Agreement. The Port
is not liable for any injury or death to the extent caused by, related to, or arising from Harcourt's
use of Port Property,
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2.8  Construction License. The parties shall enter into a Construction License in
the form attached hereto as Exhibit E so that Harcourt may continue to construct the Building
Two Project only if () Harcourt has completed the Stockplled Material removal in conformance
with Section 1, including, without limitation, completing the Work within the Stockpile Removal
Perlod; and (ii) this Agreement terminates pursuant to Section 4(i) or 4(ii). The obligation of the
parties to enter into the Construction License shall survive termination of this Agreement
pursuant to Sections 4(i) and/or Section 4(il).

3. HARCOURT'S OBLIGATIONS. Harcourt shall (i) only allow use of the Boardmill
Property to conduct the Work; (ii) keep Port Property in a neat and clean condition, and keep
sald area clear of all trash and debris except as reasonably required for completion of the Work
and the completion of the Building Two Project; (iil) comply with the Consent Decree, the CAP,
the CMMP, and the Environmental Covenant on Port Property; (iv) conform to and abide by all
rules, codes, laws, and regulations in connection with the use of the Port Property and not
permit Port Property to be used in violation of any lawful rule, code, law, regulation, or other
authority; (v) keep Port Property free and clear of all liens and charges whatsoever arising from
Harcourt or its contractors’ use of Port Property; (vi) upon termination or expiration of the
access, to remove all improvements, material, and equipment from the Boardmill Property and
repair any damage within or outside of the Boardmill Property, unless the Port has, in writing,
authorized or directed that such improvements are to remain; and (vii) complete the Work on
Port Property within the Stockpile Removal Period in accordance with the terms of this
Agreement. Harcourt shall ensure that its agents are in compliance with these obligations as
well. Harcourt's failure to fulfill any of its agreements described herein shall constitute a
material breach of the terms of this Agreement, subjecting it to all legal and equitable rights and
remedies that are hereby reserved by the Port, including, without limitation, termination.

4, TERM. This Agreement shall be in effect from the Effective Date until the occurrence of
the earlier of the following: (i) the expiration of the Stockpile Removal Period; (il) the completion
of the Work and removal of Harcourt Property; (iii) the completion of construction of the Building
Two Project (Bulldings A, B, and C) and related works; or (iv) upon fourteen (14} days' written
notice from elther the Port or Harcourt to the other of a breach of the terms or conditions of this
Agreement by the party recelving notice. The notice is not intended to create a cure period;
however, the non-breaching party may, but is not required to, accept a cure in writing pursuant
to the Madification Section of this Agreement.

5. RIGHT TO OBSERVE. The Port reserves the right for itself, and its consultants and
agents, to observe all Work and Harcourt Property removal, including, without limitation,
excavation and sampling activities, while In progress. The Port reserves the right to obtain split
samples of all samples collected. The Port will not be responsible for incremental costs incurred
by Harcourt or its confractor as a result of providing sample splits to the Port or its consultants
or agents.

6. GOVERNMENTAL AUTHORIZATION FOR WORK. Harcourt shall obtain and maintain
all necessary permits from the relevant governments and agencies, and shall comply with all
current laws, ordinances, orders, rules, regulations, permits, the Consent Decree, the CAP, the
CMMP, and the Environmental Covenant with respect to its performance of the Work during the
duration of such Work, including, without limitation, notification requirements.
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7. WASTE GENERATION AND MANAGEMENT. Harcourt shall be the designated
generator of any waste produced in the performance of the Work and shall be fully responsible
at its cost for the preparation and execution of any manifests required for the management of
such waste.

8. HARCOURT RELEASE. In exchange for the access provided hereln, Harcourt, on
behalf of itself, shall irrevocably and unconditionally waive, release, and forever discharge the
Port and its Commissioners, employees, and agents from the costs and expenses incurred in
conducting the Work and the Harcourt Property removal, including, without limitation, the actual
cost of the Work and Harcourt Property removal.

9. PORT RELEASE. Upon Harcourt's completion of the Work and provision of the final
Remedial Action Report or any other documentation required by Ecology memorializing the
completion of the Work In conformance with MTCA, the Port shall irrevocably and
unconditionally waive, release, and forever discharge Harcourt and their members, employees,
and agents from any claims for contribution under MTCA for the Stockpiled Material removed
and disposed of in accordance with this Agreement.

10. SECURITY AND ENFORCEMENT. On a date even herewith, Harcourt shall execute
the Confession of Judgment and Agreed Order Granting Permanent Injunction attached hereto
as Exhibit F, and shall provide the same to the Port's counsel. Such Confession of Judgment
and Agreed Order Granting Permanent Injunction shall be held in the file of CSD Attorneys at
Law P.S., and will not be filed with the Whatcom County Superior Court unless the Port is
authorized as a result of Harcourt's breach of this Agreement, as provided herein.

10.1  If Harcourt defaults as described in Section 1 of this Agreement, the Port shall be
entitled to remove and dispose of any portion of the Stockpiled Material and exercise any or all
of its remedies, all of which shall be cumulative, including, but not limited to:

a. File the Confession of Judgment and Agreed Order Granting Permanent
Injunction; and/or

b. Pursue any collection or other legal remedies avallable to the Port,
including, without limitation, filing a complaint against Harcourt in Whatcom County Superior
Court under RCW 70A.305.080.

10.2  The Port will not bring a MTCA claim against Harcourt based upon the mere
existence of the Stockpiled Material on Port property unless (i) Harcourt defaults as described in
Section 1 of this Agreement; or (if) the Port faces a claim arising under MTCA from any third-
party concerning the Stockpiled Material,

11,  INDEMNIFICATION. Harcourt shall release, indemnify, save, defend, and hold
harmless the Port, its Commissioners, employees, and agents from and against any and all
claims, controversies, actions, causes of action, demands, judgments, orders, damages, costs,
expenses, and liabilities (collectively, “Claims”) for any bodily injury, including without limitation
death, or property damage arising from the performance of the Work on, or Harcourt Property
removal from, Port Property by Harcourt, its consultants, contractors, subcontractors, and
agents, except to the extent caused by the negligent acts or omissions or wiliful misconduct of
the Port.
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12.  LIMITED WAIVER OF TITLE 51. TO THE EXTENT AN EMPLOYEE, AGENT, OR
CONTRACTOR OF HARCOURT BRINGS ANY CLAIM AGAINST THE PORT FOR INJURIES
OR DAMAGES ARISING OR RESULTING FROM THE ACCESS TO THE PORT PROPERTY,
HARCOURT HEREBY WAIVES IMMUNITY FROM ANY ACTION OF THE PORT SEEKING
INDEMNIFICATION FROM OR CONTRIBUTION FOR THE CLAIM, AND HARCOURT
SPECIFICALLY WAIVES IMMUNITY UNDER TITLE 59 RCW OR ANY SIMILAR WORKERS'
COMPENSATION SCHEME FOR ANY SUCH INDEMNIFICATION OR CONTRIBUTION
CLAIM OF THE PORT.

Harcourt Developments Port initial
Initial

P

Haréourt Construction
Initial

Hatcourt Bellingham
Initial

13.  INSURANCE. Harcourt's contractors shall, prior to accessing Port Property, and during
the entire term of this Agreement, procure and maintain a Commercial General Liability (“CGL")
insurance policy written on an occurrence basis with the insurer's duty to defend outside of the
limits of the policy, covering all claims for personal injury (including, without limitation, death)
and property damage with limits of not less than Two Million Dollars ($2,000,000.00) per
occurrence and Two Million Dollars {$2,000,000.00) aggregate, naming the Port as an
additional insured by way of a policy endorsement at least as broad as Insurance Services
Office (“1SQ") Form CG 20 10. Any deductible shall be no greater than Twenty-Five Thousand
Dollars ($25,000.00) and defense costs shall satisfy the deductible. All deductibles are the
responsibility of the named insured. The CGL coverage shall be at least as broad as 1SO Form
CG 00 01. Additionally, said parties shall maintain auto liability insurance with a combined
single limit of One Million Dollars ($1,000,000.00) for bodily injury and property damage, as well
as workers’ compensation insurance within statutory limits. Harcourt shall provide certificates of
insurance, declaration pages, and endorsement pages, and, if requested, copies of any policy to
the Port. Receipt of such documents by the Port does not constitute approval by the Port of the
terms of such policy. Furthermore, the CGL policy of insurance required herein shall (i) be
written as a primary policy; (i) expressly provide that such insurance may not be materially
changed, amended, or canceled with respect to the Port except upon forty-five (45) days' prior
written notice from the insurance company to the Port; (ill) contain an express waiver of any
right of subrogation by the insurance company against the Port and its commissioners,
employees, or agents; (iv) contain a separation of insured's provision such that the policy
applies separately to each insured that is subject of a claim or suit; and (v) not contain a cross-
claim, cross-suit, or other exclusion that eliminates coverage by one insured against another.

14, LOSS OR DAMAGE OF PERSONAL PROPERTY. The Port shall not be responsible to
Harcourt, and/or its contractors, suppliers, or third parties, for any property loss or damage done
to property on Port Property occasioned by reason of any fire, storm, or other casuaity
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whatsoever. It shall be Harcourt's responsibility to provide its own protection against casualty
losses of whatsoever kind or nature, regardless of whether or not such loss is occasioned by the
acts or omissions of the Port, Harcounr, a third party, or act of nature.

15. ENVIRONMENTAL INDEMNIFICATION. Harcourt shall defend (with legal counsel
suitable to Port), indemnify, and hold the Port harmless from any and all Claims arlsing from

(i) failure to comply with the Environmental Covenant recorded against Port Property; (i) failure
to comply with the CMMP on the Boardmill Property; or (iii) the release of Hazardous
Substances on the Port Property caused, in whole or in part, by the activity of Harcourt, and/or
its contractors, or any other person or entily on the Port Property arising from this Agreement.
The term “Hazardous Substances” as used herein shall mean any substance heretofore or
hereafter designated as hazardous under the Resource Conservation and Recovery Act, 42
USC Sec. 6901 et seq.; the Federal Water Pollution Control Act, 33 USC Sec. 1251 et seq.; the
Clean Air Act, 42 USC Sec. 7401 el seq., the Comprehensive Environmental Response
Compensation and Liability Act of 1980, 42 USC Sec. 9601 et seq.; or the Hazardous Waste
Cleanup-Model Toxics Control Act, RCW 70A.305 et seq., all as amended and subject to all
regulations promulgated thereunder.

16. SUCCESSORS AND ASSIGNS. This Agreement is entered Into for the benefit of the
parties and shall not be assigned.

17.  NO THIRD-PARTY BENEFICIARIES. This Agreement has no third-party beneficiaries.

18.  MODIFICATION. This Agreement may not be amended or modified in any manner
except by an instrument in writing signed by a duly authorized representative of each party
hereto in the same manner as such party has authorized this Agreement,

19. NEUTRAL AUTHORSHIP. Each of the provisions of this Agreement has been reviewed
and negotiated, and represents the combined work product of all parties hereto. No
presumption or other rules of construction which would interpret the provisions of this
Agreement in favor or agalnst the party preparing the same shall be applicable in connection
with the construction or interpretation of any of the provisions of this Agreement.

20. NOTICES. All notices, which may be or are required to be given pursuant to this ‘
Agreement, shall be in writing and delivered to the parties at the following addresses:

To the Port: Port of Bellingham
Attn: Brian Gouran
1801 Roeder Avenue
Bellingham, WA 98227-7107
United States

To Harcourt
Developments: Harcourt Developments Residential Bellingham LLC
Attn: Louis Parr
1211 Granary Avenue
Bellingham, WA 98225-3089
United States
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To Harcourt
Construction: Harcourt Developments Construction LLC
Attn: Louis Parr
1211 Granary Avenue
Bellingham, WA 98225-3089
United States

To Harcourt

Bellingham: Harcourt Bellingham LLC
Attn: Louis Parr
1211 Granary Avenue
Bellingham, WA 98225-3089
United Slates

Any such notices shall be either (i) sent by certified mail, return recelipt requested, in which case
notice shall be deemed delivered three (3) days after deposit, postage prepaid in the U.S. mall;
(il) sent by a nationally recognized overnight courler, in which case notice shall be deemed
delivered when actually delivered pursuant to the records of such courier; (ii) sent by e-mail
transmission to the party, receipt of which has been confirmed by telephone, and by regular
mall, in which case notice shall be deemed delivered on the day of such confirmed recelpt; or
(iv) hand delivered, in which case notice shall be deemed delivered when actually delivered.

21. CAPTIONS. The captions of the Sections of this Agreement are only to assist the
parties in reading and understanding this Agreement, and shall have no effect upon the
construction or interpretation of any part thereof.

22. TIME IS OF THE ESSENCE. Time is of the essence of this Agreement and all of the
terms, provisions, covenants, and conditions thereof.

23.  WAIVER. No waiver by any party of any provision of this Agreement or any breach
thereof shall be of any force or effect unless in writing by the party granting the waiver, and no
such waiver shall be construed to be a continuing waiver. The waiver by one (1) party of the
performance of any covenant, condition, or promise shall not invalidate this Agreement nor shall
it be considered a waiver by such party of any other covenant, condition, or promise hereunder,
The waiver by either or both parties of the time for performing any act shall not constitute a
waiver of the time for performing any other act or an identical act required to be performed at a
later time. No failure by elther party to insist upon the strict performance of any term of this
Agreement or to exercise any right or remedy shall constitute a waiver.

24.  APPLICABLE LAW AND JURISDICTION. This Agreement shall be interpreted under
and pursuant to the laws of the State of Washington without regard to cholce of law provisions.
In the event any action is brought to enforce any of the provisions of this Agreement, it shall be
subject to the sole jurisdiction and venue in Whatcom County Superior Court. This Agreement
shall not be subject to the dispute resolution provisions of the Restated MDA, nor shall it be
considered as falling within the scope of, arising out of, or relating to the Restated MDA for
purposes of considering whether there is an enforceable agreement to mediate or arbitrate any
disputes arising from this Agreement.
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25. ATTORNEYS’ FEES. In the event any proceeding is instituted to Interpret or enforce
any provision or resolve any dispute under this Agreement, including, without limitation, any
action In which a declaration of rights is sought or an action for rescisslon or enforcement of the
Confession of Judgment and Agreed Order Granting Permanent Injunction, the prevailing party
in such dispute, whether it be resolved by litigation or otherwise, shall be entitled, in addition to
such other relief as may be granted to it, a reasonable sum as and for its attorneys' fees and
costs.

26.  SURVIVAL. All provisions of this Agreement requiring performance past its termination,
including, without limitation, those related to indemnification, shall survive the termination of this
Agreement as separate obligations until fully performed.

27. SEVERABILITY. In case any one (1) or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect,
such invalidity, illegality, or unenforceability shall not affect any other provision hereof, and this
Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never
been contained hereln.

28. AUTHORITY TO SIGN. Each person signing this Agreement represents and warrants
that they have full power and authority to bind the party on whose behalf they sign and that
upon execution and dellvery of this Agreement by each of the parties, this Agreement shall
constitute as against each party a valid and binding obligation, enforceable in accordance with
its terms.

29. EXECUTION IN COUNTERPARTS. This Agreement may be executed in any number of
counterparts and by different parties hereto in separate counterparts, each of which when so
executed shall be deemed to be an original, and all of which taken together shall constitute one
(1) and the same Agreement,

30. ENTIRE AGREEMENT. The entire agreement between the parties with respect to the
subject matter herein Is contained in this Agreement; this supersedes all of their previous
understandings and agreements, written and oral, with respect to the subject matter herein.

IN WITNESS WHEREOF, the parties hereto have executed this document as of the day
and year last written below {“Effective Date”).

[Signatures on Subsequent Page)
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PORT OF BELLINGHAM

President
Date:

Secretary
Date:

HARCOURT DEVELOPMENTS
CONSTRUCTION, LLC

Ko

By: _ ¥ATC s Powevt

ts: _ D Rectan—

Date: _ 3 AYE\. 2.0LH
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HARCOURT DEVELOPMENTS
RESIDENTIAL BELLINGHAM LL.C

S

By: __ | I fo\WEY

Its: L A0
Date: _ SR o #ﬂ\l.. 7057056

HARCOURT BELLINGHAM, LLC
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EXHIBIT B
BOARDMILL PROPERTY
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EXHIBIT C
FULLY EXECUTED SETTLEMENT AGREEMENT
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EXHIBIT D
THE TUNE-UP PARKING AREA
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EXHIBIT E
FORM OF CONSTRUCTION LICENSE

EXHIBIT C
FORM OF
CONSTRUCTION LICENSE

CONSTRUCTION LICENSE

THIS CONSTRUCTION LICENSE (the "License”) is made this day of
. 20___, by and botweon the Port of Belllngham, a Washington municipal
comoralion (the "Port’) and _,aWashinglon ___ (Prolect Owner”).

WHEREAS, tho Part owns certain real proparty within tho Waterfront District as further
deplcted on Exhibil "A° harato (the “Port Properly’):

WHEREAS, Project Owner [ownafeases] (rom tho Porl ond is developlng certain real
proparly adjacont to the Porl's proparty as furthor described on Exhibil “A” harato (tho “Proloct
Eopofty’). and

WHEREAS, Project Ownar requires uso of a porilon of the Port Proparty (the “Licensa
Arga®) for temporary staging of material, equipment and porlable officas during davalopment on
“Authotizod Yges’).

the Project Proparty {the - g

WHEREAS the Port ond the Washington Stata Departmant of Ecology (“Ecology’) hava
enlared into that certazn Pulp/Tissuo Mill RAU Consent Docrea dated Decomber 22, 2014,
which was filed Iin Whatcom County Superlor Court Causoe No., 14-2.02700-8 (the "Conseny

Decrao”)
(OR]

WHEREAS, the Pori and Washington State Department of E calogy ("Ecology”) have
entered into that certaln Chlor-Alkal: RAU | RAU Consent Docroe datod , 2015
which was filed In Whatcom County Supesior Count Cause No _(the “Conson

Dacrea”).
WHEREAS, tho Projoct Ownar understands that the License Area Is and will be subjact

to (1) that contain Contaminated Materiats Managemont Plan as appendad to the Consont
Decrao and (i) that cortnin Environmental Covenant required pursuant to the Consont Decroc

NOW, THEREFORE. the Pont and Project Owner agree as follows,

1 Grant of Llconse. Tha Port hereby grants & temporary non-oxclusive license ta Project
Owner, o allow Projact Ownor, ot lis cosl, 10 uillize the Liconso Area s deplctod In Exhiblt A"
for the Authorized Usos and for no olher use

1.1, NoInteres}in Real Propgrly. This Licensa shall not be deamaed to transfor any
interast in tho underlylng Porl Proparty. Rather, it grants a parmission to Project Ownor to uso
the Port's Proparty under the terms and conditions and for the purposas set forth herain.

2. License Fee. Tlus Liconse Is provided in conjunction with the development of the
projocl on the Projact Proparty which is of substantlal benafil to tho Port and considared by tha

SECOND STOCKPILE AND
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Porl and tha Praject Dwner In the [purchasefloages) of the Project Properly, Thersfora, this
ticense ls supported by adequate conslderalion.

24, Leasahold Excise Tax, Project Owner shall ba rasponsiblo for payment of any
applicable Washington alata loaschold excise tax due ss 8 resull of this Licgnse, '

3. Duratlon of Licenso. This License shall ramaln In full force and effact until the earller of
the following: (1) abandoned in writing by Projact Ownar, or (il) tho Projact has been subslantlally
complated which Is defined as the lssuance of a tamporary or permanent cerlificate of
occupancy, (iii) it is terminated, upon thinty (30) days written notice, by the Port due Lo Projsct
Owner's breach of any of tha terms of this License, or (Iv) 24 months from the date of the full
exaculion of his Licensa,

34, Extenslon of Licanse Tem. The Port will reasonably extend the duration of this
License to accommodata the complotion of the Project pravided that the Prajact Owner is not In
default of the Revised Mastor Development Agreemant, Tho axtansion may include a change in
the size of the Liconso Aroa.

4, Projoct Owner's Obligations. Project Ownor agrees to (i) only allow use of the License
Area for tha Autharized Uses, (1) keep tha Licanso Aroa in o neat and clean condition and to
keep sald arca clesr of gll Irash and debrls except as reasonably required for the Autharized
Uses, (iii) comply with the Environmental Covenant and the Contaminated Matarials
Managoment Plan on the License Araa, (Iv) conform to and ablde by all rulas, cades, laws, and
regulations in connaction with the use of the License Area and not 10 pormit tho Port's Proparly
to be used In violation of any tawful rule, code, law, regulation, or other autharity, {v) keep the
Porl's Properly frae and clear of all llens and charges whatsoovar arlsing from Project Owner's
use of tha Porl's Proparty, (v1) upon terminallon or explration of the License, to remova all
improvements, material and equipment from the Canstruction License Area and rgpalr any
damage wiihin of outside of the Construction Licanse Area, unless the Port has in wiiling
autharized or direcled that such Improvemenlts are to remain,

5. tmprovemants, Project Qwasr shall not make or Install eny improvernonts or fixtures on
tho Porl’s Property withoul tha Port’s prior writlen consent, which shall be granted or withheld in
the Port's sole digcretion,

6. Signs. No skgns shall be installed or placed on the Port's Propaity without tha exprass
wrilten parmlsslion of tho Porl,

7. Projact Owner's Indomnification of the Porl. Project Ovmer will indemnify, save,
dafand, and hold the Porl harmiess rom any claim of personal injury or property damaga
resulting from the use of lhe | lcense Atea by the Project Owner, its employaas, lts coniractors,
its suppliers, lis subcontraclots and all thalr rospective employees

a, insurance. Project Owner shall, prior lo utilizing the Licanse Araa and during lhe entira
term of this License, procure and maintain 8 comprahansive gonaral liability policy covering all
claima for parsonal Injury (including deatl) and properly damago {includ ng all resl and parsonal
property localed on the License Area arising from Proparly Owner's achivittes The kmita of
flabllity shall bo not less then One Milllon Doflars (%1,000,000) for each occunance and in the
aggregata. Tho foregoing insurance policy shall name the Port as an additlonal Insured. The
Projact Owner shall provide cerliicates of insurance and, If raquastad, coplos of any policy (o
tho Port. Receipt of such cerlificata or policy by Port does not canstitula approval by Port of the

2
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tarms of such pollcy. Furthermore, the policy of insurance required herein shall* {i) be wrilten as
a primary policy, (i) expressly provide that such insuranco may not ba materially changed,
amonded of canceted with respeact 1o Port excapt upon forty-fivo (45) days' prior wrilten notice
trom the insurance company to tho Port and (ill) contain an express walver of any right of
subrogation by the Insuranca company against tha Porl, ils commissioners, employees, or
agents

8.1. Contractor Insurance. Priorto and during any perlod whoro tha Project Ownor
allows its confractors to ulilize the License Area each such contractor shall oblain and maintain
tho insurance noted In paragraph 8 above and shall nama the Port as an additional insured
undor the contractor's policy

9, Loss or Damage of Personal Property. The Porl shall nal be responsible to the
Project Owner or Its contractors or suppliors for any proporty loss or damage done (e propanty
on the License Area accasionad by reason of any fire, storm or other casually whatsoaver. It
shall ba the Projoct Ownar's rosponsibility to provide ls own protection agalnst casualty losses
of whalsoever kind or nafure, regardless of whether or not such loss is oceasioned by the acts
or omlsslons of tha Paort, the Project Owner, a third pary, or act of nature,

10 Environmontal Indemnification. Project Ownar shall defend (with logal counsel
sultable to Port), indemnlly, and hold Port hanmless from any and all claims, demands,
|udgments, orders or damages sesulling from (1) fallure o comply with the Environmental
Covenant secorded against the License Area, (i) failure to comply with the Contaminated
Materials Menagement Plan on tho Licenso Asoa or {iii) the release of Hazardous Subslances
on the License Area caused in whole or in part by the activity of the Project Owner, Ifs
contractors or any other porson or anlity on the License Area during the tarm of this Licanse.
The lerm “Hazardous Substances,” as used herein, shall mean any substancs heratofore or
hereafter deslgnalad as hazardous under the Resource Conservalion and Rocovery Acl, 42
USC Sec. 6301 et seq.; the Federal Water Pollution Control Act, 33 USC Sec. 1257 et seq.; the
Cloan Alr Act, 42 USC Sac, 2001 et seq.; the Comprehensive Environmenial Response
Compansalion and Liabifity Act of 1980, 42 USC Sec. 9604 et seq.. or lhe Hazardous Wasle
Claanup-Model Toxics Conlrol Act, RCW 70.108D, all as amanded and subject lo all regulations
promulgated thersunder

" Successors and Asslgna. This License is granted for the banafit of Project Ownar and
ghall not be assigned.

12 No Third Party Baneflclarios, This License has no third parly beneficlaries.

13.  Modiflcation. This License may not be amanded or resclnded in any manner axcept by
an instrumant in witing signed by a duly authorizod rapresentative of each party hereto In the
same manner as such party has authorlzed this Llcanse.

14.  Notices. Al notices, which may bo or are required to be given pursuant to {his Licanse
shall be In wriling and dolivered to the parties at the followlng addresses:

SECOND STOCKPILE AND
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Ta the Port.

To Project Owner:

Any such notices shall be elther (i) sent by cerified mail, raturn receipl requasted, In which caso
nalice shall be deemad delivered thres (3) days afler deposit, postage prepald in tha U.S. mail,
() sent by a nationally racognized ovemight courier, in which case notica shall bo deomad
delivered whon actually delivered pursuant lo the records of such courler, or (i) sent by email
\ransmission to the parly and its counsal, racaipt of which has been confirmad by telaphons,
and by regular mall, In which cage notice shall be deemed deliverad on the day of such
confirmed recaipt, or {iv) hand dalivered, in which case notice shall bo dosmed delivered when
actuaily dellvered.

15.  Execution in Counterparis. This License may ba executed in any number of
counterparls and by different pariies herelo in separato countarparts, each of which when so
executed shall bo doomed to be an original and all of which taken logather shall constitulo one
and the same Llcense.

18,  Walvor. Mo waiver by any party of any provision of this License or any broach thereol
shall ba of any force or effect unless in wriling by the parly granting the waiver and no such
waiver shall ba construed lo bo a confinuing walver. Tha walver by one parly of the
pardformance of any covanant, condltlon, or promise shall nol invalldate this License nor shalb it
bo considened a walvar by such party of any other covanani, candition, or promise heraunder,
The waiver by sfthar or both pariles of the lima for parforming any acl shall not conslilute a
walver of tha tima for performing any other act or an ldentical act required to be parformad at a
later lima,

17, Applicable Law and Jurisdiction. This License shall ba intarprated under and
pursuant to the laws of the Stata of Washington without regard to cholco of law provisions. In
the ovent any action is brought to anforce any of the provisions of this License, the parties agreo
1o be subject to the sofa jurisdiction and venue in Whatcom County Superior Court.

18.  Attorneys’ Feas, In the event any proceading is Instituled lo interpret of anforce any
provislon or resolva any disputa under this License, Including, without limitation. any action n
which a daclaration of rights |s sought or an actlon for rasclssion, each parly shall baar thelr own
cosls and allornoy foas.

19.  Soverability. In case any ono or more of the provisions conta‘nod in this License shall
for any reason ba held to be Invalid, illegal, or unenforceabls o any rospoct, such Invalidity,
{llogality, or unentorceabllity shall not aflect any other provision horeof, and this Licanse shall be
construed as [f such invatid, ilagal, or unenfarceable provislon had never been conlained
hereln,

20.  Enilre Agreamoni. The enlire agreemant between the partles with respoct to tho
subject malter herein is contalned In this Liconso, this supersedes all of their provious
understandings and agreements, wrillan and oral, with respect to tho subjoct malter harein

4
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IN WITNESS WHEREOF, the parties hereto have executed this document as of the day

and year first above wiitten.
PORT OF BELLINGHAM
By: By:

its: Its.

A EO T nty  parus Bemed LTA B DT fem
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EXHIBIT “A"
PORT PROPERTY, PROJECT PROPERTY, & LICENSE AREA
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EXHIBIT F
CONFESSION OF JUDGMENT
AND AGREED ORDER GRANTING PERMANENT INJUNCTION
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF WHATCOM

PORT OF BELLINGHAM, a Washington
municipal corporation,

Plaintiff,
V.

No.

CONFESSION OF JUDGMENT AND
AGREED ORDER GRANTING

HARCOURT BELLINGHAM, LLC, a PERMANENT INJUNCTION
Washington limited liability company;
HARCOURT DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC, a Washington limited
liability company; HARCOURT
DEVELOPMENTS CONSTRUCTION, LLC, ;
Defendants.
JUDGMENT SUMMARY
Creditor: Port of Bellingham (the “Port”)
Debtors: Harcourt Developments Construction

Principal Judgment:

Attorneys' Fees Since Date of
Default by Harcourt under the
Second Removal Agreement:

CONFESSION OF JUDGMENT -1

LLC ("Harcourt Construction”)
Harcourt Developments Residential
Bellingham LLC (“Harcourt
Developments”)

Harcourt Bellingham LLC ("Harcourt
Bellingham”) (collectively “Harcourt”)

To be determined by declaratory
judgment action under RCW
70A.305.080 supported by declaration
of the Port detailing final remediation
cosls.

$

ATTORNEYS
AT LAW

1500 Raikosd Avenue, Bellingham, WA 9822+
el 360.671.1796 + fax 360,671 3781
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Costs Since Date of Default by $
Harcourt under the Second
Removal Agreement:

Attorneys for Judgment Creditor: Holly M. Stafford, WSBA #40674
T. Todd Egland, WSBA #48788
Sara B. Frase, WSBA #56922
CSD Attorneys at Law, P.S.
1500 Railroad Ave.
Bellingham, WA 98225
P: (360) 306-3018
E: tegland@csdlaw.com
Attorneys for Judgment Debtors: Robert S. Marconi, WSBA #16369
Richard H. Skalbania, WSBA #17316
Ashbaugh Beal LLP
920 Fifth Avenue, Suite 3400

Seattle, WA 98104
P: (206) 386-5900

E: bmarconi@ashbaughbeal.com
L FACTS AND STIPULATION SUPPORTING
CONFESSION OF JUDGMENT AND PERMANENT INJUNCTION

1.1 Harcourt Developments purchased Waterfront SBSP No. 1 Lot 1 from the Port to
develop certain real property commonly known to the Parties as the "Building Two Project.” The
Building Two Project is further defined in the Restated and Amended Port of Bellingham and
Harcourt Bellingham LLC Master Development Agreement for a Portion of the Waterfront District
Bellingham, Washington, USA, dated October 19, 2021 (the "Restated MDA”").

1.2  The Port owns certain real property within the Waterfront District depicted as the
black striped area adjacent to the Building Two Project (the “Port Property”).

1.3 \ The Building Two Project area is subject to a Consent Decree entered into by the
Washington State Department of Ecology (“Ecology") and the Port under Whatcom County
Superior Court Cause No. 14-2-02700-8 (the “Consent Decree") for the Pulp/Tissue Mill Remedial
Action Unit (“"RAU") of the Georgia-Pacific West environmental site, which includes, without
limitation, the Cleanup Action Plan ("CAP") and the Contaminated Materials Management Plan
Pulp/Tissue Mill Remedial Action Unit, G-P West Site, dated June 19, 2014 (the "CMMP"),

attached as an exhibit to the Consent Decree. Additionally, the Building Two Project area is

CONFESSION OF JUDGMENT - 2 CSD | &g
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subject to an environmental covenant (the "Environmental Covenant”) recorded under Whatcom
County Auditor's File No. 2017-0100510.

14  In conjunction with Harcourt Developments' development of the Building Two
Project, on or about August 21, 2020, the Port and Harcourt Construction entered into a temporary,
non-exclusive Construction License (the “Construction License”) so that Harcourt Construction
could utilize certain Port property for access, temporary staging of material, equipment and
portable offices, and parking and marshalling during development of the Building Two Project in
what was identified in the Construction License as the Construction License Area (the
“Construction License Area"}.

1.5  Harcourt Construction relied upon the Construction License to, in par, utilize a
portion of Port Property known as the “Boardmill Property” for project materials handling, including
stockpiling material excavated from the Building Two Project footprint. Pursuant to the CMMP, this
stockpiled material is presumed to be contaminated by hazardous substances at levels exceeding
applicable Model Toxics Control Act (“MTCA") cleanup levels and is to be reused or disposed of
after two (2) years, The material excavated from the Building Two Project area and placed on Port
Properly is herein referred to as the “Stockpiled Material.”

1.6  The Parlies engaged in litigation in Whatcom County Superior Court under
Consolidated Cause No. 24-2-00398-37 (the "Consolidated Lawsuit"), among other things,
regarding Harcourt's continued right to access Port property for the purposes identified in the
Construction License. On June 24, 2024, Whatcom County Superior Court Judge Robert E. Olson
issued an Order Denying Motion for Temporary Restraining Order in Whatcom County Cause No.
24-2-00635-37 (the "Order”), which concluded in part, “The [Construction] License terminated on
October 31, 2022.” Moreover, “[a]s of October 31, 2022, Harcourt no longer had the right to utilize
the [Construction] License Area....".

1.7  On September 13, 2024, Judge Olson granted the Port's Moation for Temporary
Restraining Order and Requiring Harcourt to Show Cause, enjoining Harcourt from trespassing on

the Port's property.

ATTORNE!
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1.8  The Port and Harcourt agreed to a Stipulation Staying Litigation of Certain Causes
of Action and Issuance of Preliminary Injunction on October 17, 2024 (the “Stipulation”). In that
Stipulation, Harcourt and the Port agreed to submit contractual claims to JAMS arbitration, while
certain non-contract claims were stayed pending the arbitration. Along with the Stipulation, the
Parties concurrently entered into the Stockpile and Material Removal and Arbitration Agreement
(“First Removal Agreement”), which, among other things, required Harcourt to remove the
Stockpiled Material twelve (12) months from execution of the First Removal Agreement.

19 On __, 2025, the Parties entered into (1) a Settlement Agreement
resolving the JAMS arbitration; (2) a Second Stockpile and Material Removal Agreement (“"Second
Removal Agreement"); (3) a Stipulation for Order of Dismissal of the Consolidated Lawsuits; and
{4) a Stipulation for Order of Dismissal With Prejudice of the Arbitration. As part of the settlement,
Harcourt requested continued access to Port Property for the purpose of completing construction
of the Building Two Project, which consists of the construction of three (3) condominium buildings
{(Buildings A, B, and C) and related works, and removal of Harcourt Property.

1.10 In addition, the Second Removal Agreement provides as follows:

Harcourt, or others working on its behalf, shall, in conformance with
the terms of the Consent Decree, CAP, CMMP, and Environmental
Covenant: (i) completely remove the Stockpiled Material from Port
Property; (il) dispose of the Stockpiled Material at a licensed and
approved off-site disposal facility; and (iii) repair, replace, or install
new cap materials and/or erosion controls as needed to ensure the
protectiveness of the RAU-wide cap impacted by deposit or removal
of the Stockpiled Material. Collectively, this is referred to herein as
the “Work.” Complete removal of the Stockpiled Material shall be
evidenced by full visualization of the RAU-wide cap described in the
CAP and CMMP from the area where Stockpiled Material had been
deposited. Because the Stockpiled Material was not disposed of
within two (2) years, completion of the Work shall be memorialized in
a "Remedial Action Report” in compliance with WAC 173-340-
515(4)(b) and WAC 173-340-850 or any other documentation required
by the Department of Ecology. The Work shall be completed within
twelve {12) months of the full execution of this Agreement (the
“Stockpile Removal Period").

1.11  Material, equipment, and/or portable offices belonging to Harcourt or its agents
(“Harcourt Property”) remain on Port Property.

1.12 Inthe event any dispute under the Settlement Agreement, Second Removal

CONFESSION OF JUDGMENT — 4 CSD | &gues
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Agreement, or this Confession of Judgment and Agreed Order Granting Permanent Injunction
(“Confession of Judgment and Permanent Injunction”) arises, the prevailing party is entitled to
recover its attorneys' fees and costs for enforcement of the Settlement Agreement, Second
Removal Agreement, and/or this Confession of Judgment and Permanent Injunction.

1.13  Harcourt has breached the Second Removal Agreement by failing to remove the
Stockpiled Material as required.

I CONFESSION OF JUDGMENT AND PERMANENT INJUNCTION

21 Harcourt hereby stipulates and confesses to Judgment and entry of a Permanent
Injunction without a hearing as follows:

a. For an award of damages for all remediation costs for the Boardmill Property
in connection with Harcourt's failure to remove the Stockpiled Material, including, without limitation,
the coslts of excavation, loading, transporting, and disposing of the Stockpiled Material at an
appropriate facility, and the Port’s reasonable attorneys’ fee and costs, which shall be fixed by a
claim for declaratory relief under RCW 70A.305.080 filed by the Port and supported by a
declaration of the Port once those costs are finally determined based upon completion of the scope
of Work described in the Second Stockpile Removal Agreement.

b. For an award of the Port’s reasonable attorneys’ fees and costs pursuant to
the Second Removal Agreement and this Confession of Judgment and Permanent Injunction since
the date of default by Harcourt under the Second Removal Agreement.

c. Pursuant to Chapter 7.40 RCW and CR 65(d), Harcourt, and their agents,
servants, employees, attorneys, and all persons in active concert or participation with Harcourt who
receive actual notice of this Confession of Judgment and Permanent Injunction by personal service
or otherwise, are enjoined from trespassing on the Port's property.

d. Harcourt shall remove all property owned or controlled by Harcourt from Port
property within fourteen (14) days of entry of this Confession of Judgment and Permanent
Injunction.

e. Violation of the terms of this Confession of Judgment and Permanent
Injunction may result in a finding of civil contempt against any person violating this Confession of

CONFESSION OF JUDGMENT - 5 CSD | frgpers
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Judgment and Permanent Injunction.

f. Nothing herein shall waive, preclude, or prevent the Port from seeking relief
for any cause of action occurring after the date of this order.

g. A permanent injunction shall issue without a bond.

2.2  This Confession of Judgment and Permanent Injunction is being leftin the
possession of CSD Attorneys at Law P.S., for ex parte entry with Whatcom County Superior Court
upon default by Harcourt of the Second Removal Agreement without further notice to Harcourt.

. STIPULATION TO ENTRY OF DECREE AND JUDGMENT

3.1 Harcourt hereby acknowledges and represent as follows: (i) it has personally read
this Confession of Judgment and Permanent Injunction and understands its contents; (ii) it has had
the opportunity to have this Confession of Judgment and Permanent Injunction reviewed by their
attorneys; and (jii) that upon default under the Second Removal Agreement, Harcourt authorizes
the Port, upon declaration from its authorized representative, to amend the foregoing amount of the
Principal Judgment and attorneys' fees if necessary for accuracy, and to enter this Confession of
Judgment and Permanent Injunction in Whatcom County Superior Court without further notice to
Harcourt.

3.2  Harcourt further acknowledges and represents that it is voluntarily, knowingly, and
intelligently waiving its right to appeal or seek discretionary review of this Confession of Judgment

and Order.

[Signatures and Notary on Subsequent Page)
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DATED this > day of _ AP 2025

STATE OF WASHINGTON )
) ss.
COUNTY OF WHATCOM )

On this day personally appeared before me

HARCOURT DEVELOPMENTS
CONSTRUCTION LLC

(il

By: Patrick Power
Its: Director

HARCOURT DEVELOPMENTS RESIDENTIAL
BELLINGHAM LLC

Kol

By: Patrick Power
Its: Director

HARCOURT BELLINGHAM LLC

6)017 @ow/

By: Patrick Power
Its: Director

entity or entities described in and who executed the within and foregoing instrument, and
acknowledged that it signed the same as its free and voluntary act and deed, for the uses and

purposes therein mentioned.

GIVEN under my hand and official seal this day of , 20

CONFESSION OF JUDGMENT -7

to me known to be the

Print Name:

NOTARY PUBLIC in and for the
State of Washington, Residing at

My Commission Expires:

ATTORNEYS
AT LAW

1500 Railrosd Avanue, Belinghsm, WA 90225

16 360.671,1796 + 124360671 3781
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. ATTORNEY VERIFICATION
I, T. TODD EGLAND, attorney for Plaintiff Port of Bellingham (“Plaintiff") in the above-
entitled action, hereby state that the amount attorneys' fees and costs incurred by the Port

subsequent to the date of the default by Harcourt under the Second Removal Agreement, and this

Confession of Judgment and Permanent Injunction total

Dollars and Cents ($ ), and that the amount of
costs incurred during the same time period total Dollars
and Cents ($, ); and acknowledge that

payments have been received from Harcourt subsequent to the date of the execution of this

Confession of Judgment and Permanent Injunction in the amount of

Dollars and Cents ($ ),

of which payments have been credited to the amount due to the Port and are not included in this

Confession of Judgment and Permanent Injunction.

DATED this day of , 202__, in Bellingham, Washington.

CSD ATTORNEYS AT LAWP.S.

T. Todd Egland, WSBA #48788
Attorneys for Plaintiff

ATTORNEYS

CONFESSION OF JUDGMENT -8 CSD AT LAW
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V. DECREE AND JUDGMENT

THIS MATTER having come before the Court on the foregoing Confession of Judgment,

and good cause appearing for entry of Judgment as confessed here; NOW, THEREFORE;

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:

(a)
(b)

Judgment in favor of the Port is entered against Harcourt;

Harcourt's right to access the Port's property is terminated, effective immediately,

(c) Attorneys' fees in the amount of Dollars
and Cents ($ ); and
(d) Costs in the amount of Dollars and
Cents ($ ).
DONE IN OPEN COURT this day of ,202__

JUDGE/COURT COMMISSICNER

CONFESSION OF JUDGMENT — 9 CSD | i
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