
              
 

 

       MEMORANDUM 
 

DATE: May 6, 2025 

TO: Commissioners 

FROM: Rob Fix 

CC: Brian Gouran 
Holly Stafford 
Mike Hogan 

 

SUBJECT: Settlement Agreement and Second Stockpile and Material Removal 
Agreement 

              

 
ACTION REQUESTED: 
 
Motion to approve the Settlement Agreement and Second Stockpile and Material Removal Agreement 
(the “Agreements”) with Harcourt Developments Residential Bellingham LLC, Harcourt Developments 
Construction LLC, and Harcourt Bellingham LLC (collectively, “Harcourt”). 
 
On October 19, 2021, the Restated and Amended Port of Bellingham and Harcourt Bellingham LLC 
Master Development Agreement for a Portion of the Waterfront District Bellingham, Washington, USA 
(the Restated MDA) was fully executed by Harcourt Bellingham, LLC and the Port.  The purpose of the 
Restated MDA was to create a procedure for Harcourt to acquire and develop property within a portion 
of the Waterfront District from the Port.  The first project Harcourt was to complete under the Restated 
MDA was the “Building Two Project,” consisting of what is more commonly known as Buildings A, B, 
and C.  The Restated MDA contained a Master Development Schedule, with certain milestones for 
project completion, including obtaining occupancy permits for Buildings A and B by October 19, 2023.   
 
On August 20, 2020, prior to executing the Restated MDA, the Port granted Harcourt a temporary 
Construction License allowing Harcourt to access a portion of property owned by the Port and to 
temporarily stage material in support of completion of the Building Two Project.  The Construction 
License provided that it would terminate upon the happening of any number of events, including twenty-
four (24) months from the date of the Construction License, or August 21, 2022.  While the Port 
extended the Construction License in spans of approximately one month in order to give the parties 
time to negotiate a new license, the Construction License terminated on October 31, 2022.  Although 
the Port attempted to negotiate a new construction license with Harcourt for a new access area, none 
was entered into. 
 
Harcourt relied on the Construction License to, in part, utilize a portion of the Port Property known as 
the “Boardmill Property” to stockpile material excavated from the Building Two Project Property.  Any 
soil excavated from the Building Two Project Property was presumed to be contaminated and could 
only be stockpiled for reuse for two years, at which time it needed to be disposed of off-site.  This is the 
“Stockpiled Material.” 
 
The October 19, 2023, the Building A and B completion deadline passed without Harcourt having 
obtained a certificate of occupancy for either building.  The Port then issued a Notice of Default of the 
Restated MDA to Harcourt on October 20, 2023, based on a number of grounds.  Harcourt disputed the 
defaults. 
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The litigation procedural history is lengthy.  The Port filed a lawsuit in Whatcom County Superior Court 
for a declaratory judgment on the issue of whether the Port was reasonable in denying Harcourt’s 
request for a development schedule extension in February 2024.  The Port also informed Harcourt that, 
because the Construction License had terminated, Harcourt could no longer utilize Port Property 
without an agreement that would provide the Port with adequate insurance and indemnifications. 
 
Harcourt responded by filing a separate lawsuit and moving for a temporary restraining order (TRO) to 
prevent the Port from barring Harcourt from accessing Port Property pending arbitration of all of the 
parties’ disputes.  Whatcom County Superior Court later consolidated the two lawsuits, denied 
Harcourt’s Motion for TRO, denied Harcourt’s motion to compel arbitration, and granted the Port’s 
Motion for TRO, thus allowing the Port to prohibit Harcourt from using Port Property.  The Court also 
denied Harcourt’s Motions for Reconsideration on the Court’s denials of Harcourt’s motions.  Harcourt 
then filed notices of appeal of the two denials of its Motions for Reconsideration with the Washington 
State Division I Court of Appeals. 
 
On October 8, 2024, the Port and Harcourt entered into the Stockpile and Material Removal and 
Arbitration Agreement (the First Removal Agreement).  The First Removal Agreement outlined 
Harcourt’s obligations for timely removal of the Stockpiled Material from Port Property and defined the 
scope of issues to be arbitrated by the parties, as well as those issues that were not subject to 
arbitration.  Harcourt was to withdraw and dismiss its notices of appeal to the Division I Court of 
Appeals and agreed to not move for reconsideration of the Port’s TRO or the stipulated order on 
preliminary injunction to the Court of Appeals, which it did. 
 
The parties have undergone extensive discovery production in preparation for a one week Arbitration 
scheduled at the Judicial Arbitration and Mediation Services’ Seattle location starting July 21, 2025.  
Rather than continue down the arbitration or litigation route, the Port and Harcourt have come to an 
agreement on resolution of their disputes.  These agreements are memorialized in the “Settlement 
Agreement” and “Second Stockpile Removal Agreement,” summarized below. 
 
The Settlement Agreement 
 

• The Port and Harcourt mutually terminate the Restated MDA as of the date of full execution of 
the Settlement Agreement.  Harcourt shall have no right to develop any property within the 
Master Development Area, aside from finishing the projects on the Building Two Project 
Property, which it owns; 

 

• The parties mutually release each other from claims alleged or that could have been alleged; 
however, the Port reserves the right to pursue Harcourt for violations of the Model Toxics 
Control Act and future violations of the Settlement Agreement or Second Stockpile Removal 
Agreement; and 
 

• The lawsuits, counterclaims, and arbitration action will be dismissed. 
 

Second Stockpile Removal Agreement 
 

• Harcourt will remove all of the Stockpiled Material from Port Property within twelve months of full 
execution.  Failure to do would be an incurable default; 
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• Additionally, by June 30, 2025, Harcourt will remove the Stockpiled Material from the area the 
Port needs for parking for the Northwest Tune-Up event.  Failure to do so would be an incurable 
default; 
 

• Harcourt may continue to access Port property to construct its Building Two Project, so long as 
it does not breach the Second Stockpile Removal Agreement.  

 

• Harcourt shall execute a Confession of Judgment and Agreed Order Granting Permanent 
Injunction, which the Port’s attorney will hold and may immediately file with the Whatcom 
County Superior Court upon a future default by Harcourt elated to the Stockpiled Material 
removal.  This includes the Port’s ability to enter a judgment for the cost of removing the 
Stockpiled Material. 
 

Entering into these agreements will provide the Port with the certainty of full termination of the Restated 
MDA without the cost of additional attorneys’ fees or the risk of an adverse ruling at arbitration. 
 
FISCAL IMPACT: 
 
There is no direct fiscal impact from these Agreements.  
 
STRATEGIC PURPOSE: 
 
These Agreements support 2025 Strategic Budget Key Corporate Goal No. 1: Ongoing Development in 
the Waterfront District.  
 
RECOMMENDATION: 
 
Legal and staff recommends approval. 
 
Attachment: Settlement Agreement and Second Stockpile and Material Removal Agreement 
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