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SUBJECT: Interlocal Agreement between the City of Bellingham and the Port of Bellingham for
Installation, Operation, and Maintenance of Port Fiber Conduit in RoederAve and C

St

ACTION REQUESTED:
Authorize the Executive Director to execute an Interlocal Agreement with the City of Bellingham for
installation, operation, and maintenance of Port fiber conduit in Roeder Avenue and C Street.

BACKGROUND
The Port owns and operates a fiber utility network in portions of the Port's properties. Recent work in

the Waterfront District included the installation of underground Port Fiber conduit along the new
Granary Avenue and Laurel Street as part of the infrastructure improvements.

This Interlocal Agreement (ILA) will construct the next phase of underground Port fiber conduit in
Roeder Avenue in coordination with the City's Roeder Avenue Overlay Project, which is expected to

begin in January 2019. The fiber conduit will be installed as part of the City's project and the
associated costs will be conveyed to the Port through this ILA. Additionally, this ILA allows the Port
fiber conduit to be located within City rights-of-way.

The construction costs for the Port fiber conduits included in this I LA will be identified once the City's
project is awarded following a public bid; the Port will have less than one day to review and either
accept or reject the Port's portion of the bid.

Port staff are seeking other opportunities to install Port fiber conduit in concert with projects by Others.
One opportunity may include installing Port fiber conduit in concert with Puget Sound Energy as they
install underground power conduits.

FISCAL IMPACT
The estimated cost for the Port's work is $265,000, which includes a 20-percent contingency. Since the
costs will be based on a public bid, staff is requesting funding not to exceed $300,000. The work will be
funded by Capital Improvement Project No. 215-764, which has a remaining budget of$1.73M.

STRATEGIC PURPOSE
This project supports the 2018 Strategic Budget Bellingham Waterfront Acquisition Site (BWAS)
Division Objectives 1 and 7. This work is one phase of a larger effort to connect the Port's
infrastructure from Squalicum Harbor down Roeder Avenue to the Waterfront District.

RECOMMENDATION
Approve actions requested, which include: 1) Commit costs associated with the installation of Port fiber,

and 2) Execute this ILA between the Port and the City.
Attachments: Interlocal Agreement Between the City of Bellingham and the Port of Bellingham for
Installation, Operation, and Maintenance of Port Fiber Conduit in Roeder Avenue and C Street

INTERLOCAL AGREEMENT
BETWEEN THE CITY OF BELLINGHAM AND THE PORT OF BELLINGHAM
FOR INSTALLATION, OPERATION AND MAINTENANCE OF PORT FIBER
CONDUIT IN ROEDER AVENUE AND C STREET

(CITY CONTRACT # _)

THIS INTERLOCAL AGREEMENT ("Agreement") is entered into by and between
the CITY OF BELLINGHAM, a Washington municipal corporation (the "City"), and the
PORT OF BELLINGHAM, a Washington municipal corporation (the "Port"), (collectively the
City and the Port are referred to herein as the "Parties") pursuant to the Washington Interlocal
Cooperation Act, Chapter 39.34 Revised Code of Washington.

RECITALS
WHEREAS, the City is preparing to commence a public works project known as Roeder
Avenue Overlay - ES-0540 (the "Project") to repair asphalt pavement, remove and/or replace
sidewalks, and install underground City conduit along Roeder Avenue from the north side of the
Roeder Street Bridge on the Whatcom Waterway to approximately Seaview Avenue that (the

"Project Site") with an estimated date of completion of May 17, 2019; and
WHEREAS, the Port has requested, and the City has agreed, to include within the
Project, the procurement and installation of underground conduit and related facilities identified

in Exhibit A hereto to house fiber optic cable, which may be installed by the Port
contemporaneously with, or subsequent to, the Project, along those portions of the Roeder
Avenue and C Street rights-of-way generally depicted in Exhibits B and C hereto (collectively,
the "Port Elements").

WHEREAS, the City and the Port desire to enter into this Agreement to set forth the
terms and conditions upon which (1) the City will construct the Port Elements as part of the
Project, (2) allocates the expenses of the City work, between the City and the Port pursuant to
this Agreement, and (3) the Port may locate, operate and maintain the Port Elements within City
rights-of-way into the future.

NOW, THEREFORE, the City and the Port hereby agree as follows:

TERMS AND CQNDITJONS
1. Project Scope. The Project generally consists of the reconstruction of Roeder
Avenue from Central Avenue to Seaview and includes the Port Elements. See City Bid

Solicitation Number 74B-2018 ("Bid Solicitation").
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2, Project Design. The Port provided the City with the design for the Port
Elements. The Port's design for the Port Elements has been incorporated into the overall Project
design.
3. Project Bidding.

3.1 The City shall administer the bid process for the Project, including the
Port Elements, in accordance with City procedures and applicable law.
3.2 The Bid Solicitation for the Project was advertised on October 31, 2018.
Bid opening is scheduled to occur at 11:00 a.m. on November 28, 2018. Bid award is scheduled
to occur on December 10, 2018.

3.3 The Bid Solicitation consists of the following three bid schedules: the
Base Bid Schedule ("Base Bid Schedule"); (2) Additive Schedule "A" - City Conduits ("City
Additive Schedule"); and (3) Additive Schedule "B" - Port of Bellingham Conduits ("Port
Additive Schedule"). The Port Elements are contained within the Port Additive Schedule,
substantially in the form attached hereto as Exhibit A.
3.4 Upon bid opening on November 28, 2018, the City's Project
Representative shall determine the responsible bidder that submitted the lowest responsive bid.
The determination of low bidder shall be based upon the total combined bid amount for the

following schedules: (1) the Base Bid Schedule; plus (2) the City Additive Schedule (but only if
the City's Public Works Director elects to recommend that City Council award that schedule);

plus (3) the Port Additive Schedule. The City's Project Representative shall notify the Port's
Project Representative of the bid results and the identity of the presumptive low bidder by 4:00
p.m. on November 28, 2018. The Port's Project Representative shall notify the City by 12:00
p.m. on November 29, 2018 whether to include or exclude the Port Additive in the overall bid
award. If the Port fails to provide timely notice of its election, the City shall exclude the Port
Additive from the overall bid award. Otherwise, the City shall comply with the Port's direction.
3.5 The City retains the right to extend the bid opening or bid award date, in
which case the notice deadlines contained in Section 3.4 shall be extended by a like number of
days.

3.6 The City retains the right to determine any bid protests and to reject any

and all bids, including any unbalanced bids, as authorized in the Bid Solicitation and/or WSDOT
Standard Specifications.

4. Project Construction. After award of the bid for the Project, the City and/or its
consultants shall supervise the construction of the Project, including the Port Elements, in a
manner consistent with City procedures.
4.1 The Port is responsible for all costs associated with the Port Elements,
including unanticipated costs. By way of example and not limitation, unanticipated costs may
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include differing site conditions costs and the cost to remove, treat or dispose of contaminated
soils and contaminated groundwater generated during the course of construction of the Port
Elements. Provided however, if the unanticipated costs result from both the Port Elements and
the City work (i.e. the work associated with the Base Bid Schedule or, if included, the City

Additive Schedule), the Port and City will share such costs in proportion to which elements of
the Project (Port Elements versus City work) caused the unanticipated costs. Provided further,
that any such additional costs are subject to the change order process.
4.2 Change Orders. Any change orders concerning the Port Elements,
including the removal of the Port Elements, shall be discussed in advance and must be approved

in writing in advance by both the City and the Port, provided that the Port's approval shall not be
unreasonably conditioned, withheld or delayed. The City will remove any Port Elements by
deductive change order at the request of the Port, provided the Port shall be responsible for all
direct and indirect costs associated with such change. The City may not remove the Port
Elements without the written approval of the Port in its sole discretion. Documentation of all
such change orders, including costs shall be provided to the Port upon execution of such change
order.

4.3 Inspection; Final Acceptance. Prior to the City's acceptance of the Port

Elements, the City and the Port will jointly inspect the completed Port Elements to identify any
construction issues to be remedied by the City's contractor. If the Port does not inspect the Port
Elements and accept or reject such work in writing within ten (10) business days after the receipt
of a written request from the City to inspect the completed Port Elements, then the Port shall be
deemed to have affirmatively issued its final acceptance of the Port Elements without further
action required. The City's written request for the Port to inspect, and the Port's written
acceptance or rejection of the work, may be in electronic form sent to the parties identified in
Section 5, below.
4.4 Assignment. In the event a defect in the Port Elements is discovered
after Project acceptance, the City may assign to the Port any claims it may have against the
contractor relating to such defect, and shall reasonably cooperate with the Port to the extent
necessary for the Port to pursue such claim.
5. Port Payments to the City. After completion of the Project, the Port will
reimburse the City for the completed Port Elements as follows:
5.7 Amount. The Port shall reimburse the City for the completed Port
Elements in an amount equal to (i) the amounts listed in the successful bidder's Port Elements

Bid Schedules, adjusted for (ii) the cost or savings of any approved change order, plus (iii) any
applicable sales tax. In addition, the Port shall be responsible for a proportionate (percentage)
share of the City's construction management costs, including in-house costs and any consultant
costs. The Port's percentage share of such costs shall be equal to the ratio of the final contract
price for the Port Elements compared to the final contact price for the entire Project including the
Port Elements. .
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5.2 Payment Procedure. Upon completion of the Project, the City shall
provide an invoice to the Port for the payment set forth in this Agreement. The Port shall pay the
invoice within thirty (30) days of receipt of the invoice. In the event of any dispute, the Port
shall pay the undisputed amount and provide a detailed written explanation of the nature of any
disputed amounts. Thereafter, the parties' designated representatives shall meet and confer on
possible resolutions of the dispute.
6. Project Representatives. The parties designate the following individuals as their
representatives for the Project. All notices, demands, requests, consents, and approvals that may
or are required to be given shall be in writing and directed to:
The Port: Brian Keenan, P.E.
Port ofBellingham - Project Engineer
1801 Roeder Avenue
P.O. Box 1677

Bellingham, WA 98227
The City: Craig Mueller, P.E.

City ofBellingham - Public Works Engineer
104 West Magnolia Street, Suite 109
Bellingham, WA 98225
7. Ownership of Port Elements. Upon final acceptance of the Project, ownership
of the Port Elements shall transfer to the Port. Except as provided for therein, the Port shall not
thereafter transfer ownership of the Port Elements to any third party, or allow any third party to
install or maintain any third-party owned fiber or other items within the Port Elements, unless
and until such third party obtains a permit from the City under BMC 13.15, as presently
constituted or hereafter amended, which shall not be unreasonably withheld, conditioned or
delayed. The City shall not impose a fee upon any such permit, other than the standard
application processing fee.
8. Location, Operation and Maintenance of Port Facilities.
8.1 Purpose. This section sets forth the terms and conditions of the Port's
location, operation and maintenance of the Port Facilities within City Right-of-Way. This section
grants the Port the right to locate, operate and maintain the Port Facilities within the City Rightof-Way, subject to the terms and conditions of this Agreement. This section shall survive
expiration or termination of this Agreement.
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8.2 Definitions.
8.2.1 "Port Facilities" shall mean the Port Elements, together with all
items housed therein.
8.2.2 "City Rights-of-Way" shall mean those portions of Roeder
Avenue and C Street within which the Port Elements were installed pursuant to this Agreement..
8.3 Interference with City Rights-of-Way. The Port's use of City Right-ofWay for the location, operation and maintenance of the Port Facilities shall not unreasonably
interfere with the City's or the public's use of City Rights-of-Way for right-of-way purposes.
8.4 Applicable Laws. The Port shall operate and maintain the Port Facilities
in City Rights-of-Way in accordance with applicable federal, state and local codes, rules,
regulations and laws. Without limiting the generality of the foregoing, the Port shall conduct all
work within City Rights-of-Way in accordance with the state's utility locate laws, including the
Washington Underground Utility Damage Prevention Act, RCW 19.122.
8.5 Construction Permit, The Port shall not perform any work within City

Rights-of-Way without first obtaining applicable permit(s) from the City.
8.6 Relocation of Facilities. Upon forty-five (45) days written notice, the Port
shall at its own expense temporarily or permanently relocate the Port Facilities whenever the
City determines that relocation is reasonably necessary for construction, repair, maintenance,
realignment, or installation of any City improvement in or upon City Rights-of-Way, provided
that the City first determines that no other reasonable alternative exists that avoids the temporary
or permanent relocation the Port Facilities and provides such notice to the Port within its 45-day
notice.

8.7 Emergency Work, Permit Waiver. In the event of any emergency where
any Port Facilities located in City Rights-of-Way are broken or damaged as to place the health or
safety of any person or property in imminent danger, upon actual knowledge or receipt of notice
of such emergency condition the Port shall immediately take any reasonably necessary
emergency measures to repair, replace or remove its Port Facilities without the requirement to

first apply for and obtain applicable permit(s) as required under city code and section 8.5 of this
Agreement. However, this emergency provision shall not relieve the Port from the obligation of
later obtaining any necessary permits for the emergency work. The Port shall apply for such
permits as soon as practical given the nature and duration of the emergency.
8.8 Coordination. The Port and City shall use reasonable efforts to coordinate
any work within City Rights-of-Way to minimize damage to and disruption of City Rights-of-

Way and the Port Facilities.

CITY-PORT INTERLOCAL AGREEMENT ROEDER- 5

8.9 Restoration of City Rights-of-Way. When the Port performs work within
City Rights-of-Way, the Port shall at its own expense promptly restore the City Rights-of-Way to
materially the same condition as existed prior to such work, including repair of any damage to
City or third-party owned facilities. If the City determines that it is necessary from a cost and/or
public safety perspective for any such repairs to be performed by the City, the City may perform
such restoration work at the Port's expense, provided that the City first consult with the Port
regarding completion of such work and whether the Port can complete such required restoration
work.

8.10 Indemnification and Insurance. The Port agrees to defend the City, hold it
harmless, and indemnify it as to all claims, suits, costs, damages, fees and liabilities arising out
of the Port's operation, maintenance, repair or replacement of the Port Facilities. The Port shall
obtain and maintain in force adequate insurance and/or self-insurance with coverage limits
sufficient to cover potential liability arising under this Agreement and shall provide proof thereof
upon request by the City. The City agrees to defend the Port, hold it harmless, and indemnify it
as to all claims, suits, costs, damages, fees and liabilities arising out of the City's construction of
the Project and the operation, maintenance, repair or replacement of the City's Facilities. The
City shall obtain and maintain in force adequate insurance and/or self-insurance with coverage
limits sufficient to cover potential liability arising under this Agreement and shall provide proof
thereof upon request by the Port.
8.11. Tax. Nothing herein shall be deemed to waive any tax applicable to any
service provided by or through the Port Facilities.
8.12 Sale of Port Facilities. Upon the transfer of ownership of any of the Port
Facilities and the new owner's execution of a Franchise or other agreement with the City for the
location of such facilities in the City Right of Way, this Agreement shall no longer be in force or
effect as to such sold facilities.
8.13 Notice. Notices pertaining to operational issues shall be in writing and
directed to:

The Port: PortofBellingham
Attention: Executive Director
1801 Roeder Avenue
P.O. Box 1677

Bellingham, WA 98227
The City: City ofBellingham
Attention: Public Works Director

104 West Magnolia Street, Suite 109
Bellingham, WA 98225
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With Copy To:
Office of the City Attorney
2 lOLottie Street
Bellingham, WA 98225
9. No Third Party Beneficiary. No other right, privilege, or immunity of any party
hereto shall inure to the benefit of any third party, nor shall any third party be deemed to be a
beneficiary of any of the provisions contained herein.
10. Amendment. No modification or amendment of this Agreement may be made
except by a written document approved by the Port and the City, respectively.
11. Additional Acts. Except as otherwise provided herein, in addition to the acts and
deeds recited herein and contemplated to be performed, executed and/or delivered by either party
hereto, the parties agree to perform, execute and/or deliver, or cause to be performed, executed
and/or delivered, any and all such further acts, deeds and assurances, which may reasonably be
required to effect the purposes of this Agreement.
12. Neutral Authorship. Each provision of this Agreement has been reviewed and
negotiated, and represents the combined work product of both parties hereto. No presumption or
other mles of construction that would interpret the provisions of this Agreement in favor of or
against the party preparing the same shall be applicable in connection with the construction or
interpretation of any of the provisions of this Agreement.
13. No Liability. The Port and the City are independent governments. Except as
expressly provided herein, neither party shall be liable for the acts or omissions of the other or
their respective public officials, employees or agents.
14. Interlocal Agreements Remain Binding and Enforceable. Unless specifically
noted herein, this Agreement does not modify, amend or revoke any existing interlocal
agreement between the Port and the City, and each such interlocal agreement shall remain
binding and enforceable agreements under their respective terms.
15. Governing Law, This Agreement, and the rights of the parties hereto, shall be
governed by and construed in accordance with the laws of the State of Washington and the
parties agree that in any such action venue shall lie exclusively in Whatcom County,
Washington.

16. Organization of Separate Entity and its Powers: No new or separate legal or
administrative entity is created to administer the provisions of this Agreement.
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17. Recitals Incorporated. The Recitals set forth above are incorporated as if fully
set forth herein.
18. Duration and Termination. This Agreement shall commence upon the full
execution of this Agreement and shall be in effect so long as the Port Facilities are located in the
City Right of Way, and may only be terminated by the written agreement of the Parties, except
as specifically provided in this Agreement.

19. Entire Agreement. The entire agreement between the City and the Port is
contained in this Agreement (including the recitals, the exhibits, and the terms), provided,
however, this Agreement does not supersede or amend any previous written agreements between
the City and the Port unless expressly stated herein.

20. Future Extension of Port and Puget Sound Energy Conduits. The Port has
informed the City that it may wish to extent Port and/or Puget Sound Energy conduits from C
Street to the Granary Building, including installation of said conduits on the Roeder Avenue
Bridge over the Whatcom Waterway. Said work is beyond the scope of this Agreement and will
not be added by change order. Such work may be the subject of future discussions between the
Port and the City. However, this Agreement in no way obligates the City or the Port to any
future course of action regarding such work.

EXECUTED this
BELLINGHAM by:

day of

,2018 for the PORT OF

day of

,2018 for the CITY OF

Executive Director

EXECUTED this
BELLINGHAM by:

Departmental Approval:

Mayor

Public Works Director

Attest:

Approved as to Form:
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Finance Director Office of the City Attorney
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EXHIBIT A

Additive Schedule "B" - Port ofBellingham Conduits

ADDITIVE SCHEDULE "B" - PORT OF BELLINGHAM CONDUITS
Item No.

Description of Item

TOTAL SCHEDULE

Est Qty

(incl sales tax)
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Unit

Unit Price

Ext. Price

LF

$

$

EXHIBIT B
CONDUIT LOCATION- ROEDER ST.

(GENERAL DEPICTION/DESCRIPTION)
See sketch on next page.
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EXHIBIT C
CONDUIT LOCATION- ROEDER & C St. to C St. & W. CHESTNUT ST.

(GENERAL DEPICTION/DESCRIPTION)
See sketch on next page.
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