MEMORANDUM
TO: ROB FIX , Date: January 8,2019

FROM: SHIRLEYMCFEARlW/, ^ CC: CHRIS CLARK
Vi'
DAVE WARTER
SUBJECT: SETTLEMENT AND RELEASE OF ALL CLAIMS AGREEMENT WITH GINKGO
TRADING.

ACTION REQUESTED
Motion by the Port Commission to approve a Settlement and Release of all Claims Agreement
between the Port of Bellingham ("Port") and Ginkgo Trading, LLC ("Ginkgo Trading").

BACKGROUND
On February 6, 2018, the Port and Ginkgo Trading entered into a Harbor Land Lease for one
acre in the Log Pond area. Shortly thereafter Ginkgo had logs delivered to the land with the
intent to chip and export the resulting material. As of July of 2018 Ginkgo ceased operations in
Bellingham and on August 1, 2018, the Port, pursuant to the Lease, issued a notice of default
to Ginkgo Trading for failure to pay rent, failure to provide financial security and failure to
provide evidence of insurance. On August 7, 2018, the Port, pursuant to the Lease, rightfully
terminated the Lease for failure of Ginkgo Trading to cure the default. Ginkgo however had left
personal property in the form of logs on the former leasehold. On August 21, 2018, the Port,

notified Ginkgo Trading that the Port had rightfully taken title to the logs. On August 28,2018,
the Port, pursuant to the Lease, sold the logs at public auction for $15,555.00. In addition the
Port, pursuant to the Lease, held $714.00 as cash security. The Port, pursuant to the Lease,
rightfully applied the cash security to past due rent and other costs. The Port, after application
of the cash security incurred $8,703.13 in past due rent and other costs arising from the Lease,
as itemized in Exhibit A, attached hereto, leaving excess funds of $6,851.87. This Agreement
provides for the Port to remit the excess funds to Ginkgo Trading, in consideration of complete
release of the Port by Ginkgo Trading.

FISCAL IMPACT
There is no fiscal impact to the Port. The funds to be remitted to Ginkgo Trading are excess
funds from the sale of the logs after all expenses and amounts owed by Ginkgo Trading are paid
in full.

STRATEGIC PURPOSE
This action fulfills the Port's strategic purpose of recovering its past due rent and costs from a
defaulting tenant and making the site available for rent by the new tenant.

RECOMMENDATION: Approval

SETTLEMENT AND RELEASE OF ALL CLAIMS
AGREEMENT
THIS RELEASE AND SETTLEMENT AGREEMENT (the "Agreement") is made and entered
into this /t/ day of /)€€.€ft^ Q Gfz. , 2018 by PORT OF BELLINGHAM, a Washington
municipal corporation (the "Port") and GINKGO TRADING, LLC, a Washington limited liability company
{"Ginkgo Trading").

WHEREAS, on February 6, 2018, the Port and Ginkgo Trading entered into a Harbor Land Lease
(hereinafter the "Lease"}.

WHEREAS, on August 1, 2018, the Port, pursuant to the Lease, issued notice of default to Ginkgo
Trading for failure to pay rent, failure to provide financial security and failure to provide evidence of
insurance.

WHEREAS, on August 7, 2018, the Port, pursuant to the Lease, rightfully terminated the Lease
for failure of Ginkgo Trading to cure the default.

WHEREAS, Ginkgo Trading left personal property in the form of logs (the "Logs") on the former
leasehold,

WHEREAS, on August 21, 2018, the Port, pursuant to the Lease, notified Ginkgo Trading that the
Port had rightfully taken take title to the Logs.

WHEREAS, on August 28, 2018, the Port, pursuant to the Lease, sold the Logs at public auction
for $15,555.00, and the amount received was a fair and reasonable amount.

WHEREAS, the Port, pursuant to the Lease, held $714.00 as cash security. The Port, pursuant to
the Lease, rightfully applied the cash security to past due rent and other costs.
WHEREAS, the Port, after application of the cash security Incurred $8,703.13 in past due rent
and other costs arising from the Lease, as itemized in Exhibit A, attached hereto, leaving excess funds for
the Port of $6,851.87 (the "Excess Funds").

WHEREAS, Ginkgo Trading indicated that it intends to file a claim against the Port for the value
of the logs which Glnkgo Trading maintains was well in excess of $15,550.00.
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NOW THEREFORE, in consideration of the mutual promises contained herein, The Port and
Ginkgo Trading agree to the following:

1. Transfer of Funds; In consideration of the complete release by Ginkgo Trading of the
Released Parties (as the term is defined below) the Port shall, within thirty days of the mutual execution
of this Agreement; pay Ginkgo Trading $6,851.87 less any wire transfer fees, if applicable (the
"Payment").

2. Release of All Claims by Ginkgo Trading: In consideration of the Payment, Ginkgo
Trading does hereby forever release and discharge the Port, its commissioners, employees, agents and
anyone who purchased the logs or hereinafter acquires any right, title or interest in the Logs (the
"Released Parties") from any and all liability, claims, demands, controversies, damages, actions and
causes of action (in contract, tort or equity) whether known or unknown now or In the future (the
"Claims"), including but not limited to Claims arising from or in any way related to (i) the Lease (ii) the
Logs or (ii) the funds derived from their sale. The release provided herein is intended to be given its
broadest possible meaning to forever preclude any Claim by Ginkgo Trading against the Released
Parties,
3, Settlement of a Dispute Claim: The Port disputes all and every claim that Ginkgo
Trading has asserted or could assert against the Released Parties, and the Port especially denies any
liability whatsoever to Ginkgo Trading. Therefore, this is a settlement of a disputed claim, and this
Agreement shall not be construed as an admission of liability on behalf of the Port,

4. Ginkgo Trading's Representations and Warranties: Glnkgo Trading represents and
warrants that (i) it has completely investigated all the facts and circumstance surrounding the Lease and
the sale of the Logs, (ii) the recitals above are all true and correct, (iii) it has had adequate time to
review this Agreement, (iv) it has been afforded the time to seek legal counsel for review of this
Agreement, and (v) the Payment made hereunder is adequate consideration for the release provided
herein.

5, Interpretation: In any dispute between the parties, the language of this Agreement
shall in all cases be construed as a whole according to its fair meaning and not for or against either
party. If any provision is found to be ambiguous, the language shall not be construed against either party
solely on the basis of which party drafted the provision. If any word, clause, sentence, or combination
thereof for any reason is declared by a court of law or equity to be invalid or unenforceable against one
party or the other, then such finding shall in no way affect the remaining provisions of the Lease.
6. Governing Law: This Agreement and the right of the parties hereto shall be governed by
and construed in accordance with the laws of the State of Washington, and the parties agree that in any

Page 2 of 5

such action Jurisdiction and venue shall lie exclusively In Whatcom County, Washington and not in any
federal court,

7, Authority, Counterparts; Facsimile or Electronic Transmission: The undersigned
represent and warrant that they have the complete authority, without further action or permission, to
execute this Agreement. This Agreement may be executed in any number of counterparts, each of
which shall be deemed an original, but together shall constitute one and the same instrument. Either
Party may rely upon executed copies of this Agreement that are transmitted by facsimile or electronic
transmission electronically or via facsimile to the same extent as the originals.

8. Entire Agreement: The entire agreement between the parties hereto is contained in
this Agreement (including the predicate clauses), and this Agreement supersedes all their previous
understandings and agreements, written and oral, with respect to this transaction. This Agreement may
be amended only by written instrument executed by the panics after the date hereof.
IN WITNESS WHEREOF, Port has caused this instrument to be signed by its President and
Secretary by authority of the Port Commission of the Port of Bellingham, and Lessee has caused this to
be signed by its proper officers thereunto, duly authorized, the day and year first above written.

THIS AGREEMENT CONTAINS A RELEASE OF ALL CLAIMS BY
GINKGO TRADING, LLC

GINKGOTRADIMGyttC

PORT OF BELIINGHAM

/••-^

President

Secretary
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STATE OF WASHINGTON:
ss

COUNTi' OF WHATCOM:

ON THIS _ day of_, 2018, before me, the undersigned, a Notary Public in and for the
State of Washington, duly commissioned and sworn, personally appeared
and _, known to me to be the President and Secretary, respectively of the
PORT OF BELLINGHAM, and acknowledged the said instrument to be the free and voluntary act and
deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that they
were authorized to execute the said instrument and that the seal affixed is the corporate seal of said
corporation.

WITNESS my hand and official seal hereto affixed the day and year first above written.

Name (Print)
NOTARY PUBLIC, in and for the State
of Washington, residing at Bellingham
My Commission expires:

STATE OF.
ss

COUNTi' OF

ON THIS _ day of_, 2018, before me, the undersigned,-a Notary Public in and for the
State of.. , duly commissioned and sworn, personally appeared before me
known to me to be the Managing Member of GINKGO TRADING, LLC and
acknowledged the said instrument to be the free and voluntary act and deed of said limited liability
company, for the uses and purposes therein mentioned, and on oath stated that they were authorized
to execute the said instrument and that the seal affixed is the corporate seal of said corporation.
WITNESS my hand and official seal hereto affixed the day and year first above written.

Name (Print)
NOTARY PUBLIC, in and for the State

of_._.,__,
residing at

My Commission expires:
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ATTACHMENT "A"

DESCRIPTION

AMOUNT

Amounts owed pursuant to Lease
JuSy Finance charge

$ 143.43

Aug Rent/Storage fees

$ 1,184.82

August Finance charge

$ 100.00

Default Notice Fee

$ 500.00

Sept Storage fees

$ 1,184.82

September Finance charge

$ 155,56

Legal Fees

$ 3,508,50

Costs to conduct sale of fogs

$ 140.00
$ 2,500.00

Lost Rent

TOTAL

$ 9,417,13

Financial Security (In Trust)

$ 714.00

Port losses and expenses after applying Financial Security

$ 8,703,13

Proceeds from Ssle of Logs

$ 15,555.00

PAYMENT TO GINKGO TRADING

§ 6,851.87

(LESS ANY WIRE TRANSFER FEE^
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Legalization,;

Hereby 1, Mr. Leonardos WiJhelmus Martinus Kersten (Kersten ft Wilhelm Notarissen]
Public Notary at Grave (The Netherlands) declare,
that I on the 14th of December 2018
the natural person: GijsbertJan Auguste Louis Marie Nolien
born on: 8th of March 1975

by means of his Original and Legal Identity Document:
Passport: BY6HR95F4
date of edit: 24TH of June 2015
have identified in person, according the Rules of the WWFT (Dutch Law).
Seen for of the signature mr GJAL.M. Nollen (above),

by me Mr. Leonardus Wilhelmus Martinus Kersten (Kersten & Wilhelm Notarissen),
Public Notary at Grave, The Netherlands on the 14th of December 2018.
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