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SUBJECT: Exclusive Negotiating Agreement between Millworks LLC and the Port of Bellingham

ACTION REQUESTED
A motion to authorizing the Port to enter into an Exclusive Negotiating Agreement between
Millworks LLC and the Port ofBellingham for the 3-acre Lignin Parcel in the Waterfront District.

BACKGROUND
In 2005 the Port ofBellingham acquired certain property within the City ofBellingham now known
as the Waterfront District. The overarching purpose of this property acquisition was to complete
environmental remediation and redevelop Bellingham's historically industrial waterfront for a variety
of uses including parks & open space, commercial mixed-use, residential, marine-trades and light
industrial. Since that time the Port and City have completed a number of planning and redevelopment
projects, including adoption of the Waterfront District Subarea Plan, remediation of the Pulp and
Tissue Remedial Action Unit, execution of a Master Development Agreement with Harcourt
Developments for approximately 19-acres, and installation of initial parks, roads and utilities in the
Downtown Waterfront.

Earlier this year the Port was awarded a "Healthy Housing" Integrated Planning Grant from the
Department of Ecology and Department of Commerce to evaluate potential affordable housing
projects on the approximately 3-acre ''Lignin Parcel". This parcel is located at the comer of Cornwall
Avenue and Laurel Street and still requires environmental remediation. This parcel is outside of the
Harcourt Master Development Area.

The Port Commission was recently briefed on a development proposal for a Local Food Campus and
Affordable "Workforce" Housing by the Millworks LLC group. The Millworks group envisions a
campus setting that includes food retail, processing and manufacturing, aggregation and distribution
as well as commercial kitchen space supporting catering and artisanal food companies. Additionally
anticipated on the parcel is a multi-story mixed use building with offices, classrooms, community
event space and workforce affordable housing.
Based on Port Commission direction, staff have developed an Exclusive Negotiating Agreement with
Millworks LLC which provides for an exclusive discussion and negotiation period which Millworks
will compete due diligence while the Port and Millworks work in good faith to cooperatively develop
an agreement allowing Millworks to develop the Local Food Campus and Workforce Housing on the
Lignin Parcel. This agreement also contemplates the use of the Port's Integrated Planning Grant to
facilitate the development of the Millworks concept.

FISCAL IMPACT
There is no direct fiscal impact related to the execution of the Exclusive Negotiating Agreement,
however this agreement limits the Port's ability to lease or sell the 3-acre Lignin Parcel to other
developers for the next six months. On the other hand this agreement is the first step setting the stage
for a future lease or sale of this property to Millworks LLC.

STRATEGIC PURPOSE
This Exclusive Negotiation Agreement supports 2019 Key Coiporate Goal No. 1 - Ongoing
Development in the Waterfront District.

RECOMMENDATION
Staff recommends approval.

Attached: Exclusive Negotiating Agreement by and behveen the Port ofBellingham and Millworks LLC

EXCLUSIVE NEGOTIATING AGREEMENT
BY AND BETWEEN
THE PORT OF BELLINGHAM
AND
THE MILLWORKS LLC

This Exclusive Negotiating Agreement (the "Agreement") is made and entered into this _ day
of July 2019, by and between the Port of Bellingham, a Washington municipal corporation (the "Port") and
The Millworks LLC, a Washington limited liability company ("Millworks").
WHEREAS, the Port owns the real property designated as the Lignin Parcel (the "Site") within the
"Waterfront District" subarea of the City of Bellingham as shown on Exhibit "A."

WHEREAS, the Site is a former industrial site that is included with the geographic boundary of a state
designated environmental remediation site, the Chlor/Alkali remedial action unit of the Georgia Pacific
West Bellingham site and is therefore subject of a Department of Ecology supervised environmental
remediation pursuant to the Washington state Model Toxics Control Act.

WHEREAS, the Port and the City of Bellingham have adopted a set of the Master Plan Documents (as the
term is defined below) which collectively provide a master plan for the development of the Waterfront
District and provide certain regulatory entitlements associated with that master plan.

WHEREAS, Millworks has reviewed the Master Plan Documents and desires to explore the potential for
development of the Site.

WHEREAS, Millworks has developed a Conceptual Plan (described below) which includes housing. A copy
of the preliminary Conceptual Plan is attached hereto as Exhibit "B".

WHEREAS, it is the desire of the Port that housing on this Site include "affordable housing" as the term is
defined in the Master Plan Documents.

WHEREAS, the Department of Ecology has provided an integrated planning grant to the Port to develop
integrated project plan that addresses not only cleanup, but also administrative processes and investments
needed for post-cleanup redevelopment of the Site (the "IPG").

WHEREAS, Millworks understands that the Port, as a public agency, is limited in its ability to provide free or
reduced priced lease or Sale terms.

WHEREAS, the Port and Millworks desire to establish an exclusive negotiating period during which the Port
and Millworks will seek to agree on the terms and conditions of an agreement whereby Millworks will
undertake the development of the Site.
NOW THEREFORE, in consideration of the mutual promises and covenants contained herein the Port and
the Millworks agree as follows.
1. Definitions: The following terms are defined for the purpose of this Agreement.

1.1. "Site" means the approximately 3.16 acre parcel at the western edge of the Downtown
Waterfront Area depicted on Exhibit "A" to this Agreement.
1.2. "Master Plan Documents" means the collection of planning documents adopted by the Port

and the City of Bellingham for the Waterfront District including (i) the Waterfront District Subarea Plan, (ii)
the Design Standards and Development Regulations, (iii) the Development Agreement, (iv) the Planned
Action Ordinance and (v) the Interlocal Agreement for Facilities within the Waterfront District all as
currently amended or pending amendment.
1.3. "Conceptual Plan" means a plan developed by Millworks, which will provide a blueprint of
the proposed development of the Site as a mixed use commercial development with ground floor retail,
multi-floor housing and a food preparation facility consistent with the Master Plan Documents as those
Master Plan Documents may be amended from time to time.
1.4. "Environmental Protection Standards" means the standards that will be developed for the
use and control of the Site in accordance with Model Toxics Control Act requirements.
1.5. "Model Toxics Control Act" or "MTCA" means the Chapter 70.105D of the Revised Code of
Washington and the regulations promulgated thereunder.
2. Purpose. This Agreement creates an exclusive discussion and negotiation period during which (i)

Millworks will complete its due diligence and (ii) the Port and Millworks will commence and use good faith
efforts to complete the negotiation and preparation of an agreement whereby Millworks will undertake the
development of the Site consistent with the Conceptual Plan. It is anticipated that the agreement will
contain a comprehensive understanding of the transaction and will address the following issues:

• The Conceptual Plan for the Site including an analysis of consistency with the Master Plan
Documents.

• If any amendments are recommended to the Master Plan Documents, including the economic
impacts of any proposed changes.

• The ownership structure for the entity that leases or purchases the Site and the transaction(s)
whereby Millworks will acquire the ability to complete the development.
• The timing and sequencing of the transaction.
• All financial terms of the transaction.

• Any anticipated involvement of third party developers and any anticipated opportunity for thirdparty developer participation.
• The timing and sequencing of the proposed development.
• Integration of the proposed development with the Environmental Protection Standards, the
existing environmental site conditions and the ongoing environmental remediation.
• Integration of the proposed development with the infrastructure design and construction noted in
the Master Plan Documents.

3. Use of IPG. Subject to applicable law and other relevant terms and conditions of the IPG, the Port
intends, at its sole discretion, to use a portion of the IPG to study and evaluate the Conceptual Plan as an
integrated project plan that addresses not only cleanup, but also administrative processes and investments
needed for post-cleanup redevelopment of the Site. In the event that this Agreement is terminated, the

Port may utilize the IPG funds to study other proposals.

4. Term. The term of this Agreement shall begin upon execution and continue for according to the

following milestones:
• Six (6) months from execution to assess the financial viability and funding sources for the
completion of the development described in the Conceptual Plan that will provide results
acceptable to the Port. This milestone requires Millworks to provide information satisfactory to the
Port that the Conceptual Plan is financial viable and can be funded; and then,
• Until ninety (90) days after the completion of the IPG report.
If the first milestone is not meet to the satisfaction of the Port within the six month period, the Port may
terminate this Agreement by providing written notice to Millworks. The term of this Agreement may be
extended from time-to-time by mutual agreement of the Port and Millworks.
5. Exclusive Discussions and Negotiations. During the term of this Agreement, Millworks shall have
the exclusive right to work with the Port to conclude the terms of an agreement. During the term of this

Agreement the Port will not enter into discussions or negotiations with any other party for the lease, sale or
development of the Site. Millworks acknowledges that during the term of this Agreement the Port is
foregoing opportunities presented by other development teams. The Port acknowledges that during the
term of this Agreement Millworks will be expending funds on due diligence and plan development.
Notwithstanding the foregoing the Port may provide other potential developers with a copy of this
Agreement and any amendments thereto.

6. Due DiliRence. Millworks will promptly undertake all due diligence required to complete the
proposed transaction. In this regard, the Port will reasonably cooperate to make all information in the

possession of the Port available to Millworks and to make Port personnel available to provide information
known to the Port concerning the Site. In this regard, the Port will provide Millworks with current
information on environmental conditions at the Site and the Downtown Waterfront, including the Port's
remediation of environmental contamination under MTCA agreements with Department of Ecology,
7. Coordination with Third Parties. To the extent reasonably requested by Millworks, the Port will

participate in meetings between Millworks and the City of Bellingham, the Washington Department of
Ecology, other government agencies and/or Millwork project staff and partners.
8. Conceptual Plan Design. It is recognized that an early task to be undertaken during the term of this

Agreement will be for Millworks to develop, in consultation with the Port, a Conceptual Plan for the
development that is consistent with the Master Plan Documents. The Conceptual Plan will provide
sufficient detail to allow the completion of the transactional documents as noted in Paragraph 2 above.
9. Entry Upon the Site. During the term of this Agreement the Port will arrange reasonable access to

the Site for Millworks and Millworks' consultants. All personnel entering the Site will be required to (!)
abide by all directions from the Port with regard to health and safety, and (ii) execute an entry agreement
releasing the Port from any liability for personal injury while on Port property. Port staff may accompany
any visitors to the Site.

10. Testing on the Site. Millworks will (i) receive the express written permission of the Port, which shall
not be unreasonably withheld, prior to conducting any exploration of the subsurface of the Site, (ii) cause
any contractor undertaking the work to execute a Port access, release and hold harmless agreement,

including providing Port required insurance and (iii) provide the Port with the results of any such testing;

notwithstanding the foregoing, such reports shall be provided without any representation or warranty by
Millworks as to truth, accuracy or completeness thereof.
11. Costs. The Port and Millworks will each bear their own costs in undertaking their respective
performance under this Agreement and will, in no event, seek reimbursement from the other for these

costs. In addition, the Port will utilize the IPG funds as described herein.
12. Document Ownership and Use. Millworks understands that the Port is subject to the provisions of

the Washington Public Records Act. Therefore, all documents provided to the Port will become public
records of the Port and must be retained by the Port in compliance with law. Moreover, in the event that

the Port and Millworks fail to conclude a Master Development Agreement each shall be entitled to utilize
all documents in its possession without cost and without further permission from the other party.
13. Potential Changes to Master Plan Documents. An amendment to the Subarea Plan is currently

under consideration by the City of Bellingham. It is anticipated that the Conceptual Plan will be consistent
with the Master Plan Documents as amended. However, Millworks may suggest minor modifications to the
Master Plan Documents be considered to facilitate the development contemplated herein. Nothing herein

shall obligate the Port to undertake such modifications or seek the consent of the City of Bellingham to
such modifications,

14. No Obligation to Approve Agreement. The Port and Millworks agree to work diligently and in good
faith to carry out their respective duties and obligations under this Agreement and to attempt to prepare a
mutually acceptable agreement for presentation to the Port Commission and senior management of
Millworks for consideration. However, this Agreement does not obligate either the Port or Millworks to
accept the terms and conditions of the agreement or to otherwise sell, purchase or develop the Site.

15. Project Coordinators. The following individuals shall be the Project Coordinators for the respective
parties. They shall meet with each other on a regular basis to manage the actions contemplated under this

Agreement. Each party may designate a different Project Coordinator by providing written notice to the
other.

Port: Brian Gouran
Director of Environmental & Planning Services

PortofBellingham
1801 Roeder Avenue
P.O. Box 1677

Bellingham, WA 98227-7107
Millworks Sukanya Paciorek
Director of Special Projects
Whatcom Community Foundation
1500 Cornwall Ave, Ste 202
Bellingham,WA 98225
16. Notices. All notices, demands, requests, consents and approvals that may or are required to be

given shall be in writing and directed to the respective Project Coordinator noted above. Delivery shall be
deemed to have been duly given if delivered personally; sent by facsimile; or if mailed, deposited in the
United States mail. Facsimile transmission of any signed original document and retransmission of any
signed facsimile transmission shall be the same as delivery of an original document.
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17. Termination for Breach. Either the Port or Millworks may terminate this Agreement upon thirty
(30) days written notice for a material breach of any term herein specifying the breach. In the event of a
breach under this Agreement, the sole remedy of the non-breaching Party shall be to terminate this
Agreement without award of any monetary damages. Except as may be provided in an access agreement
to the contrary, the Port and Millworks each hereby waives, discharges and releases the other from any and
all demands, claims, causes of action or damages, legal or equitable, based on or arising from the subject

matter of or acts and omissions under this Agreement including but not limited to any right of Millworks to
specific performance for conveyance of, nor to claim any right of title or interest in, the Site or any portion
thereof.
18. Assignment. Millworks shall not assign all or any part of this Agreement to any person or entity.
However, the Port acknowledges that the development of the Site may include the creation of one or more
single purpose entities to undertake the development and in such case, if commercially reasonable or

necessary, Millworks may assign this Agreement to such single purpose entity(ies) with the prior written
consent of the Port, which consent shall not be unreasonably withheld.
19. No Third Party Beneficiaries. There are no third party beneficiaries to this Agreement.
20. Amendment. No modification or amendment of this Agreement may be made except by a written

document approved by the Port and Millworks respectively. The Project Coordinators shall have no
authority to modify or amend any portion of this Agreement.
21. Counterparts. This Agreement may be executed in any number of counterparts, and each such
counterpart hereof shall be deemed to be an original instrument, but all such counterparts together shall
constitute but one agreement.
22. Additional Acts. Except as otherwise provided herein, in addition to the acts and deeds recited

herein and contemplated to be performed, executed and/or delivered by either Party hereto, the Parties
agree to perform, execute and/or deliver, or cause to be performed, executed and/or delivered, any and all
such further acts, deeds and assurances, which may reasonably be required to effect the purposes of this
Agreement.
23. Neutral Authorship. Each provision of this Agreement has been reviewed and negotiated, and
represents the combined work product of both Parties hereto. No presumption or other rules of
construction that would interpret the provisions of this Agreement in favor of or against the Party

preparing the same shall be applicable in connection with the construction or interpretation of any of the
provisions of this Agreement.
24. Governing Law. This Agreement, and the rights of the parties hereto, shall be governed by and

construed in accordance with the laws of the State of Washington and the parties agree that in any such
action venue shall lie exclusively in Whatcom County, Washington.
25. Entire Agreement. The entire agreement between the Port and Millworks is contained in this

Agreement (including the recitals, the exhibits and the terms), and this Agreement supersedes all previous
understandings and agreements, with respect to the subject matter of this Agreement.

Dated this _ day of July 2019

PORTOFBELLINGHAM

Commission President

Commission Secretary

Dated this _ day of July 2019

MILLWORKS

Name:
Its:

EXHIBIT A
MAP OF THE WATERFRONT DISTRICT, DOWNTOWN WATERFRONT
AND THE SITE
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