'AGENDA

ACTION ITEM #

MEMORANDUM
TO: ROB FIX /DATE: OCTOBER 8,2019
FROM: SHIRLEY MCFEARINS^W^—-^ COPIES: BRADY SCOT1
SUBJECT: WALSH MARINE—MODIFICATION OF HARBOR LAND LEASE
ACTION REQUESTED
Motion by the Port Commission to approve a Modification of Lease between the Port of Bellingham and Norman.
M. Walsh, doing business as Walsh Marine for premises at the Blaine Marine Industrial Area.

BACKGROUND
In January 2011, Norm Walsh, doing business as Walsh Marine, entered into a month to month Harbor Land Lease

with the Port of Bellingham for premises in the Blaine Marine Industrial Area for purposes of operating a boatyard.
In May 2011 the Lease agreement was modified to extend the term through March, 2013. Following that the Lease
was renewed and modified for three additional two-year periods. In July 2018, the Lease was further renewed and

modified for a 5-year period effective August 1, 2018, with seven (7) consecutive five (5) year renewal options, for
a total term of 40 years. That Renewal and Modification of Lease also provided for the removal of a port-owned tent

structure and the development of a new building facility on the premises to be constructed by the Port, as well as
updated other portions of the Lease agreement. The Lease was further modified to address existing environmental

conditions and include Walsh Marine acknowledgment that the Lease Premises are within the Ecology designated
Westman Marine Model Toxic Control Act site.

In the Spring of 201 9, the Port completed the design of the new building facility and solicited a bid for construction.
The bid process resulted in one responsive bid that was rejected due to it being significantly over budget. In
recognition that a new building is required for the future success of a boatyard in Blaine, Port staff has increased
the project budget and negotiated a change to the Walsh Marine lease agreement. Port staff are prepared to rebid
the project subject to Commission approval of this Modification of Lease.
This Modification of Lease provides for the following:
• Term- Adjusts the term of the lease from the current five-year term with seven five-year renewal options for
a total term of forty years, down to one six-year term effective November 1, 2019 through October 31,2025,
with no renewal periods.
• Rent- Adjusts rent for the new six-year lease period.

• New Building Facility- Modifies the agreement in regards to the new building facility to acknowledge that
the primary purpose of the new building is to benefit the Port's long term development of the Blaine Marine
Industrial Area for the continued and ongoing use of the premises as a boatyard. Including a requirement

that construction of the building is subject to approval and award of the bid by the Commission
• New Building Rent- Modifies rent for the New Building Facility to a negotiated amount to be payable upon
Substantial completion of the building.
• Miscellaneous- Updates the insurance section of the agreement to current boilerplate language.

FISCAL IMPACT
The base rent to the Port over the six-year term beginning November 1, 2019, through October 31, 2025 will be

approximately $200,000. In addition, upon substantial completion of the new building facility through the end of the
fifth year of the revised lease term, rent for the new building facility will be $1,500 per month, and then for the final
sixth year of the revised lease term the rent for the new building facility will increase to $2,750 per month. Assuming
substantial completion of the building occurs on May 1, 2020, the revenue from the new building through the revised
term of the Lease would be $114,000. In addition, to help in the cost and financing of the new building facility the
Port has received a grant and loan from the Whatcom County Economic Development Improvement program in the

amount of $250,000. Furthermore, following the six-year term of this lease, a rental amount for the new building

facility would be established by the Port to realize a fair return on its investment over the life of the building.

STRATEGIC PURPOSE
In concert with the 2019 Real Estate Objectives, and in support of the Corporate Goals, to: (1) retain existing jobs,
stimulate private investment, and enhance economic development and job creation, (2) maintain high occupancy
levels, consistent revenues and job opportunities for the community, and (3) continue to strive for customer
service, tenant retention and strengthening relationship with Marine Trades.

RECOMMENDATION
Approval.

MODIFICATION OF HARBOR LAND LEASE
THIS MODIFICATION OF HARBOR LAND LEASE is made and entered into this
_day of_, 2019, by and between the PORT OF BELLINGHAM,
a municipal corporation, hereinafter called LESSOR, and NORMAN M. WALSH, d/b/a
WALSH MARINE, a Washington Sole Proprietorship, hereinafter called LESSEE,
whose mailing address is 4117 H Street, Blaine, Washington 98230.

WITNESSETH:
WHEREAS, Lessor and Lessee entered into a Harbor Land Lease Including
Lease of DNR Property on January 13, 2011 (the Lease), covering approximately 1,830
square feet of State owned PMA property and approximately 63,772 square feet of Port
owned non-PMA property located at 218 McMillan Avenue, Blaine Harbor on month to
month basis beginning January 15, 2011;and
WHEREAS, in January 2011 , Lessor issued a Request for Proposal &
Qualifications in an effort to find an operator for the Shipyard Industrial Area and
received four proposals in response; and
WHEREAS, Lessor decided to not accept any of the proposals and instead
define more fully and completely the overall concept, time frame, and budget for the
entire Shipyard Industrial Area environmental mitigation and redevelopment; and
WHEREAS, on May 19, 2011 the Lease term was modified retroactively

beginning April 1, 2011 and ending March 31, 2013; and
WHEREAS, on March 5, 2013 the Lease was renewed and modified for the term

beginning April 1, 2013 and ending March 31, 2015; and
WHEREAS, on March 17, 2015 the Lease was renewed and modified for the
term beginning April 1, 2015 and ending March 31, 2017; and
WHEREAS, on May 3, 2016 the Lease was modified to provide a right of
renewal for a two-year term beginning April 1, 201 7 and ending March 31 ,2019;and
WHEREAS, on December 6, 2016 the Lease was renewed and modified for the
term beginning April 1, 2017 and ending March 31, 2019; and
WHEREAS, on July 10, 2018 the Lease was renewed and modified for a new
five-year term beginning August 1, 2018 through July 31, 2023, with renewal options for
seven consecutive five year periods, and to provide for the construction of a new
building facility, remove a tent improvement, and adjust rent, and

WHEREAS, on August 13, 2018 the Lease was modified in regards to the
existing environmental conditions, and

WHEREAS, it is the desire of both parties to modify the Lease;
NOW, THEREFORE, the Lease shall be and the same is hereby modified as
follows:
1. Term: Effective November 1, 2019 Section 2.2 "Term" of the Lease is hereby
deleted and replaced with the following:
"The term of this Lease shall be for six (6) years beginning November 1, 2019,
through October 31, 2025."
2. Renewals: Section 2 of the Modification of Lease dated July 10, 2018 providing
Lessee with the right to renew for seven (7) consecutive five (5) year periods is
hereby deleted from the Lease.
3. Development of New Building Facility: Section 3 of the Modification of Lease

dated July 10, 2018 is hereby deleted and replaced with the following:
"This Renewal and Modification of Lease provides for the development of a new
building facility (hereinafter, "New Building Facility") to be built on the Premises
by the Lessor, subject to final approval and award by the Commission. In the
event the Commission does not approve and award, Lessor commitment to
construct the new Building Facility shall be terminated.
Lessee and Lessor further agree that the primary purpose for the development of
the New Building Facility is for the benefit of the Lessor's long term development
of the Blaine Marine Industrial Area and continued and ongoing use of the
Premises as a boatyard.

Upon Substantial Completion, the New Building Facility will be incorporated into
Section 4.4 and Exhibit "F" and all other sections of the Lease relating to
improvements. The New Building Facility shall be owned by the Lessor.
4. Rent: Effective November 1, 2019, Lessee agrees to pay rent to Lessor in U.S.
funds, plus applicable Washington State Leasehold excise tax, according to the
following schedule:
Rental Period _ PMA Non-PMA Total Monthly
November 1, 2019 to July 31, 2020
$4.86
$2 ,743 .47 $2 ,748. 33
$4.86
$2 ,770 .91
$2 ,775. 76
August 1, 2020 to July 31, 2021
,798
$4.86
.62
$2 ,803. 47
$2
August 1, 2021 to July 31, 2022
$4.86
$2 ,826 .60 $2 ,831. 46
August 1,2022 to July 31, 2023
$4.86
$2 ,854 .87 $2 ,859. 73
August 1,2023 to July 31, 2024

August 1,2024 to July 31, 2025 $4.86 $2,883.42 $2,888.27
August 1,2025 to October 31,2025 $4.86 $2,912.25 $2,917.11
5. Rent for New Building Facility: Subject to final approval and award of the New
Building Facility and effective on the first day of the month following the date of

Substantial Completion of the New Building Facility through July 31, 2024, Rent
for the New Building Facility shall be $1,500.00 per month, plus applicable
Washington State Leasehold excise tax, and shall be added to the Non-PMA
Rent as described in Section 4 herein.
For purposes of this section "Substantial Completion" shall mean the date when
the new Building Facility can be utilized by Lessee as determined by Lessor. By
way of example, if Substantial Completion occurs on May 15, 2020, the first day
of the following month would be June 1, 2020.
Effective November 1, 2024 through October 31, 2025, Rent for the New

Building Facility shall be $2,750.00 per month, plus applicable Washington State
Leasehold excise tax.

6. Rental Adjustment for Non-PMA property: Section 3.6 "Rental Adjustment for
non-PMA property," as amended by Section 7 of the Modification of Lease dated
July 10, 2018, is hereby deleted in its entirety.
7. Insurance: Section 5.2 "Insurance," as modified, is hereby deleted in its entirety
and replaced with the following and by this reference made a part thereof:
"5.2 INSURANCE: Lessee shall procure and maintain a comprehensive

general liability policy covering all claims for personal injury (including death) and
property damage (including all real and personal property located on the
Premises or Lessor's property) arising on the Premises or Lessor's property as a
result of, or arising out of, Lessee's operations under this Lease. The limits of

liability shall be not less than Two Million Dollars ($2,000,000.00) for each
occurrence and in the aggregate unless the Lessee requests, and Lessor

approves in writing, a lesser liability limit. If the Lessee maintains higher
insurance limits than the minimums required herein, the Lessor shall be insured
for the full available limits of Commercial General and/or Excess or Umbrella
liability maintained by the Lessee, irrespective of whether such limits maintained
by the Lessee are greater than those required by this Lease or whether any
certificate of insurance furnished to the Lessor evidences the lower limits of
liability set forth above. Lessor may impose changes in the limits of liability: (i)
on any Adjustment Date; (ii) as a condition of approval of assignment or
sublease of this Lease; (iii) upon any breach of the environmental liability
provision herein; (iv) upon a material change in the condition of any
improvements; or (v) upon a change in the Authorized Use. If the liability limits
are changed, Lessee shall obtain new or modified insurance coverage within

thirty (30) days after changes in the limits of liability are required by Lessor. The

liability policies shall contain a cross-liability provision such that the policy will be
construed as if separate policies were issued to Lessee and to Lessor.
5.2.1 Policy Provisions. The foregoing insurance policy shall name
Lessor as an additional named insured by way of a policy endorsement. Lessee
shall provide certificates of insurance and, if requested, copies of any policy to
Lessor. Receipt of such certificate or policy by Lessor does not constitute
approval by Lessor of the terms of such policy. Furthermore, the policy of
insurance required herein shall: (i) be written as a primary policy; (ii) expressly
provide that such insurance may not be materially changed, amended or
canceled with respect to Lessor except upon forty-five (45) days' prior written
notice from the insurance company to Lessor; (iii) contain an express waiver of
any right of subrogation by the insurance company against Lessor and Lessor's
elected officials, employees or agents; (iv) expressly provide that the defense
and indemnification of the Lessor as an "additional insured" will not be effected
by any act or omission by Lessee which might otherwise result in a forfeiture of
said insurance; (v) contain a separation of insureds provision such that the policy
applies separately to each insured that is subject of a claim or suit; (vi) not
contain a cross-claim, cross-suit, or other exclusion that eliminates coverage by

one insured against another; and (vii) provide for coverage for damage to the
Lessor's property caused by the Lessee.
5.2.2 Failure to Obtain and Maintain Insurance. If Lessee fails to procure
and maintain the insurance described above, Lessor shall have the right, but not
the obligation, to procure and maintain substitute insurance and to pay the
premiums. Lessee shall pay to Lessor upon demand the full amount paid by
Lessor.

5.2.3 Prudent Business Insurance. The Lessee believes and states that
the insurance obligation herein does not exceed that which the Lessee would
otherwise normally place upon itself and obtain in order to operate its business in
a prudent manner."

ALL OTHER TERMS AND CONDITIONS of said Lease agreement dated
January 13, 2011, as renewed and modified, shall remain the same.

IN WITNESS WHEREOF, Lessor has caused this instrument to be signed by its
President and Secretary by authority of the Port Commission of the Port of Bellingham,
and Lessee has caused this instrument to be signed by its proper officers thereunto
duly authorized, the day and year first above written.

PORT OF BELLINGHAM

NORMAN M. WALSH

d/b/a WALSH MARINE

President

"7^2^r^-<^y1

^M

Secretary

Norman M. Walsh,

Sole Proprietor
"LESSEE"

"LESSOR"

STATE OF WASHINGTON:
COUNTY OF WHATCOM:

ss

ON THIS _ day of_, 2019, before me, the undersigned, a
Notary Public in and for the State of Washington, duly commissioned and sworn,

personally
appeared_ and _,
known to me to be the President and Secretary, respectively of the PORT OF
BELLINGHAM, and acknowledged the said instrument to be the free and voluntary act
and deed of said corporation, for the uses and purposes therein mentioned, and on
oath stated that they were authorized to execute the said instrument and that the seal
affixed is the corporate seal of said corporation.
WITNESS my hand and official seal hereto affixed the day and year first above
written.

Name (Print)
NOTARY PUBLIC, in and for the State
of Washington, residing at Bellingham
My Commission expires:

STATE OF WASHINGTON:
ss

COUNTY OF WHATCOM:
ON THIS o , day of_^ff^o^e^_, 2019, before me, the undersigned, a

Notary Public in and for the State of Washington, duly commissioned and sworn,
personally appeared Norman M. Walsh d/b/a Walsh Marine a Washington State Sole
Proprietorship, known to me to be the individual described in and who executed the
within and foregoing instrument, and acknowledged that he, she, they, signed the same
as his, her, their, free and voluntary act and deed for the uses and purposes therein
mentioned.

WITNESS my hand and official seal hereto affixed the day and year first above
written.

^"^

NOAH CARLSON f M-,^,^ /Drii

Notary Public
State of Washington
Commission tf 199665
My Comm. Expires Apr 26, 2022

t^O^^ CAJT-I-'S. 0 ,-•

NOTARY PUBLIC, in and for the State
of Washington, residing at<?^-v^,^wr^
My Commission expires: ^i .oi^>- s ^
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