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1.

MEMORANDUM
TO:

Rob Fix

DATE: November 17, 2020

FROM:

Brian Gouran

COPIES: Holly Stafford
Frank Chmelik, Alan Birdsall
Brady Scott, Greg Nicoll

SUBJECT: Harris Avenue Shipyard - Univar Solutions USA, Inc. Settlement

ACTION REQUESTED
Approve a motion authorizing the Executive Director to execute a Release and Settlement Agreement with
Univar Solutions USA, Inc. and the corresponding Representation and Warranty Agreement with Univar's
historical insurance carriers for remediation costs at the Harris Avenue Shipyard Cleanup Site.

BACKGROUND
The Harris Avenue Shipyard (the Site) consists of approximately five acres of upland and five acres of marine
sediments in Fairhaven. The Site has been used for shipbuilding activities since the early 1900s.

Beginning in approximately 1915, Pacific American Fisheries Company (PAF) leased the property from the
State of Washington and constructed a shipyard. In 1916, PAF purchased the upland from the State. In 1966,
the Port purchased the PAF upland property. The Port also leased the in-water area from the Washington
State Department of Natural Resources, until the in-water area was added to the Port's Port Management
Agreement. Throughout the Port's ownership, various Port tenants have utilized the Site for
boatyard/shipyard activities.
Environmental investigations have identified hazardous substances at concentrations that require action

under the Mtodel Toxics Control Act (MTCA). In 2002, the Washington State Department of Ecology
(Ecology) notified the Port that it was a potentially liable person (PLP) at the Site. In 2003, the Port entered
into an Agreed Order with Ecology to conduct a remedial investigation/feasibility study (RI/FS) for Site
sediments, to investigate and address historical contamination. In 2010, the Port and Ecology entered into
an Agreed Order that superseded the 2003 Agreed Order. This Agreed Order required the Port to conduct an

RI/FS and produce a draft Cleanup Action Plan for the entire Site.
Univar is a successor to PAF and in 2005, the Port notified Univar that it was liable for the environmental
remediation at the Site from PAF's operations. In 2009, Ecology sent Univar a PLP determination letter. In
2013, Univar and the Port entered into a cost sharing agreement for the scope of the 2010 Agreed Order,
including conducting the RI/FS. In 2016, the Agreed Order was amended to include an Interim Action that
included the demolition and reconstruction of portions of existing structures, the removal of contaminated
sediments, and removal of upland soils. The Interim Action work cost S14.12M and was completed by the
Port outside of the Port/Univar cost share agreement.

The RI/FS was finalized by Ecology in 2019. The FS identified a preferred remedial alternative that is
estimated the remaining cleanup activities to cost $ 16.7M. Including the previously completed Interim Action
the total Site cleanup activities are estimated to cost $30.82M.

PAF historically carried liability insurance issued by The Insurance Company of the State of Pennsylvania
and New Hampshire Insurance Company (ICSOP/New Hampshire) and Northbrook Excess and Surplus
Insurance Company (Northbrook). Univar is a successor to PAF on these policies.

In 2020, the Port, Univar, ICSOP/New Hampshire, and Northbrook participated in a mediation concerning
Univar's liability for the Site. The Port and Univar have reached agreement for Univar to pay the Port

$12,013,472 for its liability at the Site. ICSOP/New Hampshire and Northbrook have agreed to enter into a
Representation and Warranty Agreement that will be an exhibit to the Release and Settlement Agreement
between the Port and Univar. This Representation and Warranty Agreement provides generally that those
carriers will not pursue claims against any PLPs, other than Univar, for the Site. In exchange for a settlement

with Univar and the agreement with ICSOP/New Hampshire and Northbrook, the Port will release all of its
claims against Univar and its insurers.

FISCAL IMPACT
This settlement agreement allows the Port to recover $12,013,472 to be applied toward the Harris Avenue
Shipyard cleanup project. These funds, in addition to matching MTCA grants reduce the Port's overall outof-pocket costs at the Site. The project will continue to be managed under the existing Harris Avenue

Shipyard account (#220.587.1900).

STRATEGIC PURPOSE
This settlement supports Environmental 2020 Budget Objective No. 2: Work with Department of Ecology to
move forward on high priority state-listed MTCA sites including the Harris Avenue Shipyard.

RECOMMENDATION
Staff Recommends Approval.
Attachments: Release and Settlement Agreement; Representation and Warranty Agreement

RELEASE AND SETTLEMENT
AGREEMENT
This Release and Settlement Agreement (the "Agreement") is made and entered into this
day of November, 2020 by and between the Port of Bellingham, a Washington municipal
corporation (the "Port") and Univar Solutions USA Inc., a Washington corporation ("Umyar")
(each, individually, a "Party" and collectively the "Parties").

RECITALS
A, WHEREAS the Washington State Department of Ecology (''•Ecology") has
designated a site located at 201 Harris Avenue in Bellingham, Washington that consists of
approximately five acres of contaminated soil and groundwater (upland) and marine sediment
(in-water) known as the Harris Avenue Shipyard Site (the "Site"), A map of the Ecologydesignated Site is attached hereto as Exhibit "A."
B. WHEREAS the term ''Univar," for the purposes of this Agreement, shall mean
Univar Solutions USA Inc., Pacific American Fisheries Inc., and each of their parents, affiliates,
subsidiaries, predecessors, successors and assigns, partners, related companies, present and former
representatives, agents, employees, directors, officers, members, and shareholders.

C. WHEREAS the Port and Univar have been designated by Ecology as potentially
liable persons for the Site as the term is defined in WAC 173-340-200 (a "PLP"). There may be
other PLPs that have or have not been so designated by Ecology ("Sjte.PLPs").
D. WHEREAS the Port has, consistent with the purposes of chapter 70A.305 RCW,
undertaken and will undertake remedial actions as the term is defined in WAC 173-340-200
including, without limitation, actions to identify, eliminate, or minimize any threat posed by
hazardous substances to human health or the environment including any investigative and
monitoring activities with respect to any release or threatened release of a hazardous substance
and any health assessments or health effects studies conducted in order to determine the risk or
potential risk to human health, and continue to undertake remedial actions (the "Remedial
Actions").

E. WHEREAS on March 19, 2013 the Port and Univar entered into the Funding and
Participation Agreement wherein the costs of certain investigatory Remedial Actions were
shared by the Port and Univar (the "Funding Agreement").
F. WHEREAS the Port has entered into and will in the future enter into
administrative orders with Ecology to undertake various studies and conduct interim Remedial
Actions on the Site (the "Agreed Orders"),
G. WHEREAS the Port anticipates entering into a consent decree under WAC 173-

340-520 (the "Consent Decree") with Ecology to resolve the Port's liability fully and finally for
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the Site with the Port's installation of an approved remedy as the term is defined in WAC 173340-200 and appropriate post remedy installation monitoring (the "Remedy").

H, WHEREAS it is anticipated that Ecology will reserve the right in the Consent
Decree to petition the Court for a court order to reopen the Consent Decree under certain
conditions (the "Ecology Reopener").
I. WHEREAS the Port has asserted claims against Univar for past costs incurred
and future costs to be incurred for Remedial Actions that have been or will be conducted at the
Site ("Response Costs").

J. WHEREAS the Port and Univar desire to settle fully, finally, and completely any
and all past and future claims of the Parties for Response Costs incurred for past Remedial Actions
conducted and fuhire costs to be incurred for future Remedial Actions to be conducted by the Port
on the Site.
K. WHEREAS the Port and two ofUnivar's insurers have reached a separate
agreement concerning future claims against the Port, other PLPs or their insurance carriers. A copy
of that agreement is attached hereto as Exhibit "B,"
L. WHEREAS the Port and Univar agree that this settlement is made in good faith in
an effort to avoid expensive and protracted litigalion, without any admission or finding of liability
or fault as to any allegation or matter.

AGREEMENT
NOW, THEREFORE, in consideration of the above recitals (which are an enforceable
and material part of this Agreement), the mutual promises, covenants, and releases contained
herein, the Senlement Amount to be paid, and without the admission or adjudication of any
liability or any issue of fact or law, the Parties agree as follows:
1. Settlement Amount and Payment. Within forty-five (45) days of the Effective
Date, and subject to the terms and conditions herein, Univar shall pay the Port the total sum of
Twelve Million Thirteen Thousand Four Hundred Seventy-Two Dollars and No Cents
($12,013,472) (the "Settlement Amount"), The Settlement Amount shall be paid by one or more

checks made payable to "The Port of Bellingham" and shall be delivered to Chmelik Sitkin &
Davis, 1500 Railroad Ave., Bellingham WA 98225, or as otherwise agreed between the Parties.

2. Port Will Conduct All Reauired Remedial Actions Without Additional Cost
to Upjvar, For and in part consideration of the payment of the Settlement Amount, at no cost to

Univar, the Port will be solely responsible for undertaking and shall undertake all Remedial
Actions and implementation of the Remedy required by Ecology under any Agreed Order for the
Site (whether previously executed or to be executed in the future), and as required by Ecology
under a Consent Decree for the Site or any amendment thereto, including but not limited to (i)
changes in the scope ofEcology-required Remedial Actions prior to the execution of the Consent
Decree, (ii) any post-construction operations, maintenance, and long-term monitoring required
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by Ecology under the Consent Decree or otherwise, (iii) any permitting costs, including any
mitigation costs associated with actual or potential impacts to Tribal Treaty Rights with Tribal
Governments or other federal agencies identified as part of the federal permitting process, and
(iv) any additional Remedial Actions or Remedy implementation requirements occasioned by the
Port's failure to install the remedy in accordance with the Consent Decree or the failure of the
Remedy to work as intended to meet the Consent Decree's cleanup objectives. Provided
however, the Port's obligations are subject to the exceptions identified in Section 9, below.
3. Consent Decree. The Port will be the sole performing party for all Remedial
Actions required under the Consent Decree and for Remedy implementation. Univar may, in its
sole discretion, elect to be a party to the Consent Decree and the Port will reasonably support
Univar's decision in this regard and notify Ecology ofUnivar's intent to review, comment on,
and execute the Consent Decree. IfUnivar elects to sign onto Consent Decree, the Port, as the
performing party, will assume sole responsibility for Univar's share of liability and obligations
under the Consent Decree, including but not limited to responsibility for performing, or
obtaining the performance of, all Remedial Actions required by Ecology under the Consent
Decree. Additionally, the Port will provide semi-annual progress reports via phone conferences
with Univar and deliver to Univar key draft and final documents submitted by the Port to
Ecology pursuant to the Consent Decree's scope of work through the date of certificate of
completion of Consent Decree.
4. Release of Univar and Other PLPs by the Port. For and in part consideration
of the payment of the Settlement Amount and the other promises and covenants contained
herein, the Port hereby forever releases and discharges Univar and its insurers from any claims or
liabilities, including without limitation all cost recovery and contribution claims in litigation or
arbitration, notices of potential liability, demands, causes of action, orders, judgments, dispute
resolution procedures, losses, settlements, obligations, damages, injuries, death, liens, interest,
costs (including reimbursement of oversight costs, government responses costs, legal and court
costs, and consultants and experts' fees and costs), financial assurance, enforcement actions, civil
fines, penalties, expenses, fees and liabilities of any nature whatsoever (including attorneys' fees
and Response Costs), whether contractual, statutory, equitable or under common law, whether
known or unknown, whether foreseen or unforeseen, whether accrued or unaccrued, and whether
actual or threatened the Port may now have or hereinafter incur (collectively, the "Claims and

Liabilities") relating to or arising from the Remedial Actions for this Site, subject to the
exceptions identified in Section 9, below.
5. Release of the Port and Other PLPs by Univar. For and in part consideration
of the Port's acceptance of the Settlement Amount and the other promises and covenants
contained herein, Univar hereby forever releases and discharges the Port and any other Site PLPs

and their insurers from all Claims and Liabilities, subject to the exceptions identified in Section
9, below, and further provided that Univar's release of the Port and the PLPs' insurers is only to
the extent those insurers provided coverage to the Port or a PLP other than Univar. Univar does
not release and expressly reserves the ability to pursue insurance from any insurer that provided
insurance to Univar or its predecessors or successors or assigns under any policies or policies
issued to Univar or its predecessors or successors or assigns.
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6. Representation and Warranty by the Port - Other PLPs. For and in part
consideration of the payment of the Settlement Amount and the other promises and covenants
contained herein, the Port hereby represents and warrants to Univar that it does not now and will
not in the future maintain a claim or action against any Site PLP or their respective insurance

carriers or any other third-party for Claims and Liabilities which will or could result in Claims
and Liabilities against Univar, subject to the exceptions identified in Section 9, below. The
purpose of this Section 6 is to prevent Univar from incurring any costs arising from Claims and
Liabilities asserted by Site PLPs or their respective insurance carriers by reason of Claims and

Liabilities asserted by the Port.
7. Representation and Warranty by Univar - Other PLPs. Univar hereby
represents and warrants to the Port that it does not now and will not in the future maintain a
claim or action against any Site PLP or their respective insurance carriers for Claims and

Liabilities which will or could result in Claims and Liabilities against the Port, subject to the
exceptions identified in Section 9, below, and further provided that Univar's release of any Site
PLP insurers is only to the extent those insurers provided coverage to the Port or a PLP other
than Univar. Univar does not release and expressly reserves the ability to pursue insurance from
any insurer that provided insurance to Univar or its predecessors or successors or assigns under
any policies or policies issued to Univar or its predecessors or successors or assigns. The
purpose of this Section 7 is to prevent the Port from incurring any costs arising from Claims and
Liabilities asserted by Site PLPs or their respective insurance carriers by reason of Claims and
Liabilities asserted by Univar.
8, Unjvar Reasonable Efforts to Obtain Agreements From Other Insurers.
Univar shall, upon request by the Port, use reasonable efforts to obtain agreement from Univar's
insurance carriers not identified in Exhibit "B" ("Other Insurers") who may have provided
coverage to Univar for the Site that the Other Insurers shall not pursue claims against the Port or

any Site PLP,
9. ExceptionjQ Sections^, 4, S^d^and 7. The commitment identified in Section 2
and the releases identified in Sections 4, 5, 6, and 7 shall not apply (there shall be no release) if
one or more of the below conditions is met:
a. Ecology Reopener: The Consent Decree is reopened by a court of
competent jurisdiction upon request by Ecology and pursuant to the terms and conditions
of the Consent Decree for any reason other than a failure of the Remedy to work as
intended to meet the Consent Decree's cleanup objectives.

b. Suit by PLP: If a Site PLP asserts or initiates any Claims or Liabilities
against either the Port or Univar.
The exception shall apply only to the specific Section under which it arises, and all other
Sections of this Agreement shall remain in full force and effect.

RELEASE AND SETTLEMENT
AGREEMENT - 4

^'

10, Representation and Warranty by the Port - Personal Injury or Toxic Tort
Claims. The Port represents and warrants to Univar that, without investigation, it has no
knowledge of any actual, pending or potential personal injury or toxic tort Claims and Liabilities
arising from environmental conditions at the Site.

11. Notification to Ecoloev. The Port will notify Ecology in writing about (i) the
settlement with Univar under this Agreement, (ii) that Univar has effectively become a cash out

party instead of a settling work party under the Consent Decree, and (iii) that the Port has
assumed responsibility for Univar's share of liability and obligations for Remedial Action and
implementation of the Remedy under the Consent Decree. All such notices shall be made in
accordance with WAC 173-322A-220.
12. Reasonableness Hearing. The Port will reasonably cooperate in any
reasonableness hearing (other than an action involving the Port) as requested by Univar
concerning the reasonableness of the settlement contained herein, including but not limited to a
reasonableness hearing in Univar USA, Inc. et. al. v. Insurance Company of the State of
Pennsylvania et. al., King County Superior Court No 16-2-1957-3 SEA. If requested by Univar,
the Port will make its staff and consultants available to testify concerning non-attorney-client
privileged or attomey-client work product matters concerning the Site provided that the
requesting Party pays all direct expenses (copying charges, mileage, lodging etc.), consultant
fees and attorney fees of the Port incurred in providing the requested cooperation.
13. No Admission of Liability. Nothing contained in this Agreement nor (he
payment of any amount by any Party is, or may be construed to be, an admission of any
wrongdoing of liability; and more specifically, is not an admission of acknowledgement by any
Party that a release or threatened release of hazardous substances has occurred at, on or from the
Site or that an alleged release has resulted in Response Costs incurred by any person.
14. Notices. All notices, demands, requests, consents and approvals which may,or
are required to be given by any Party to any other Party hereunder, shall be in writing and shall
be deemed to have been duly given if delivered personally, sent by a nationally recognized
overnight delivery service, or if deposited in the United States mail and sent by registered or
certified mail, return receipt requested, postage prepaid to;

Port: Port ofBellingham
Attn: Executive Director

1801 RoederAvenue
Bellingham, WA 98225
With copy to:
Holly Stafford
Frank Chmelik
Chmelik Sitkin & Davis, P.S.

1500 Railroad Avenue
Bellingham, WA 98225
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hstafford (a chmelik.com
Univar: Univar Solutions USA Inc.
Attn: Susanne Vasic
Senior Corporate Counsel

3075 Highland Parkway, Suite 200
Downers Grove, IL 6051 5

With copy to:
Michelle Ulick Rosenthal
Veris Law Group PLLC
1809 7th Avenue, Suite 1400
Seattle, WA 98101
michelle(S>,verislawRrour>.com
or to such other address as the foregoing Parties hereto may from time-to-time designate in
writing and deliver in a like manner. All notices shall be deemed complete upon actual receipt or
refusal to accept delivery.
15. Amendment. No modification, termination or amendment of this Agreement
may be made except by written agreement signed by all Parties, except as provided herein.
16. Waiver. No failure by either Party to insist upon the strict performance of any
covenant, duty, agreement, or condition of this Agreement or to exercise any right or remedy
consequent upon a breach thereof, shall constitute a waiver of any such breach or any other
covenant, agreement, term, or condition.

17. Captions. The captions of this Agreement are for convenience and reference
only and in no way, define, limit, or describe the scope or intent of this Agreement.
18. Severability. In case any one or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not affect any other provision hereof, and this
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never
been contained herein.
19. Neutral Authorship. Each of the provisions of this Agreement has been
reviewed and negotiated and represents the combined work product of all Parties hereto. No
presumption or other rules of construction which would interpret the provisions of this
Agreement in favor of or against the Party preparing the same shall be applicable in connection
with the construction or interpretation of any of the provisions of this Agreement.
20. Attorneys' Fees. The prevailing Party in any action concerning this Agreement
shall be awarded their reasonable attorneys' fees and costs,
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21, Governing Law, Jurisdiction and Venue. This Agreement shall be governed by
and construed in accordance with the laws of the State of Washington. The Parties further agree
that in any action to enforce the terms of this Agreement, jurisdiction and venue shall lie solely
and exclusively in Whatcom County, Washington and not in the federal courts of any
jurisdiction. The parties hereby irrevocably and unequivocally waive their rights to remove such
action to federal court.
22. Time of Performance. Time is specifically declared to be of the essence of this
Agreement and of all acts required to be done and performed by the Parties hereto.
23. No Partnership / No Third-Partv Beneficiaries. Nothing in this Agreement
shall be intended or deemed to create a partnership, joint venture, association, or other similar
relationship between the Parties. This Agreement does not create, and shall not be construed as
creating, any rights enforceable by any person not a party to this Agreement.
24. Binding on Subsidiaries and Related Entities. The releases and the
representations and warranties contained herein are binding on and inure to the benefit of parent
organizations, subsidiary organizations, and related organizations (such as other organizations
owned by a cornmon parent) of the respective Party.
25. Counterparts and Authority. This Agreement may be signed in counterparts.
Each person signing below represents and warrants that he/she has complete authority to execute
this Agreement.
26. Electronic PDF File Transmission, This Agreement and all subsequent notices
or modifications may be executed by the Parties and transmitted by electronic mail of a PDF file
and, if so executed and transmitted, this and all subsequent notices or modifications will be for
all purposes as effective as if the Parties had delivered an executed original.
27. Entire Aereement. The entire agreement beween the Parties hereto is
contained in this Agreement (including the predicate clauses), and this Agreement supersedes all
the Parties' previous understandings and agreements, written and oral, with respect to this
Agreement. This Agreement may be amended only by written instrument executed by the
Parties after the date hereof.
28. Effective Date. This Agreement will become effective as of the latest date of
execution below by all Parties (the "Effective Date").

PORT OF BELLINGHAM UN^VAR SOLUTIONS USA INC.

By:_„_
Its:

Dated:
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EXHIBIT "A"

HARRIS AVENUE SHIPYARD SITE
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REPRESENTATION AND WARRANTY
AGREEMENT
This Representation and Warranty (the "Agreement") is made and entered into this

day of November, 2020 by and between the Port of Bellingham, a Washington municipal
corporation (the ''Port"); Allstate Insurance Company individually and as successor in interest to
Northbrook Excess and Surplus Insurance Company ("Northbrook") and The Insurance Company

of The State of Pennsylvania and New Hampshire Insurance Company f"ICSOP/New
Hampshire''). The above-named parties are each a "Party" and collectively the ''Parties".

WHEREAS, the Washington State Department of Ecology ("Ecology") has designated an
upland and aquatic land site in Bellingham, Washington known as the Harris Avenue Shipyard
Site (the "Site").

WHEREAS, the Port and Univar Solutions USA Inc., a Washington corporation
("Univar") have been designated by Ecology as potentially liable persons for the Site as the term
is defined in WAC 1 73-340-200 (a "PLP"). There may be other PLPs that have or have not been
so designated by Ecology,

WHEREAS, Northbrook and ICSOP/NEW HAMPSHIRE have been alleged to have
provided policies of insurance under which Univar claims coverage and under which Univar

alleges that Northbrook and ICSOP/NEW HAMPSHIRE owe Univar defense and indemnification
from claims related to Response Costs (as the term is defined below) for this Site.
WHEREAS, the Port has, consistent with the purposes of chapter 70A.305 RCW,
undertaken and will undertake remedial actions as the term is defined in WAC 173-340-200
including, without limitation, actions to identify, eliminate, or minimize any threat posed by
hazardous substances to human health or the environment including any investigative and
monitoring activities with respect to any release or threatened release of a hazardous substance
and any health assessments or health effects studies conducted in order to determine the risk or
potential risk to human health, and continue to undertake remedial actions (the "Remedial
Actions").

WHEREAS, on March 19, 2013 the Port and Univar entered into the Funding and
Participation Agreement wherein the costs of certain investigatory Remedial Actions were shared
by the Port and Univar (the "Funding Agreement'').

WHEREAS, the Port has entered into and will in the future enter into administrative orders
with Ecology to undertake various studies and conduct interim Remedial Actions on the Site.

WHEREAS, the Port anticipates eventually entering into a consent decree under WAC
173-340-520 (the "Consent Decree") with Ecology to resolve the Port's liability fully and finally
for the Site with the Port's installation of an approved remedy as the term is defined in WAC
173340-200 and appropriate post remedy installation monitoring.
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WHEREAS, it is anticipated that Ecology will reserve the right in the Consent Decree to
petition the Court for an court order to reopen the Consent Decree for reasons other than the failure

of the Remedial Action specified in the Consent Decree to meet the cleanup standards identified
in the Consent Decree (the "Ecology Reopener").
WHEREAS, the Port has asserted claims against Univar for past and future costs incurred
for Remedial Actions that have been or will be conducted on the Site ("Response Costs"),

WHEREAS, Univar has brought suit against certain of its insurance carriers in the
Superior Court for the State of Washington, King Country under Case No. I6-2-19573-3-SEA;

WHEREAS Univar, Northbrook and ICSOP/NEW HAMPSHIRE have each asserted and/or
may assert claims against Univar s other insurance carriers for the Response Costs, Funding
Agreement payments, the Settlement Amount (as the term is defined below) or defense costs related

to this Site. In addition, Univar, Northbrook and ICSOP/NEW HAMPSHIRE have or may assert
claims against each other for the Response Costs, Funding Agreement payments, the Settlement

Amount (as the term is defined below) or defense costs related to this Site (collectively the "Reserved
Claims").

WHEREAS, the Port and Univar have reached an agreement to fully, finally, and completely
resolve any and all past and future claims for costs incurred for past and future Remedial Actions
conducted or to be conducted by the Port on the Site (the "Settlement Agreement"). A fully executed
copy of that Settlement Agreement is attached hereto as Exhibit "A". The "Settlement Amount" is
the amount that Univar has agreed to pay to the Port in accordance with the Settlement Agreement.
NOW, THEREFORE, as an inducement for the Port to enter into the Settlement Agreement
and in consideration of the mutual promises and covenants contained herein, the Parties agree as
follows.

I. Representation and Warranty of Northbrook and ICSOP/NEW
HAMPSHIRE to the Port. For and in part consideration of the Port's acceptance of the
Settlement Amount and as an inducement to the Port to enter into the Settlement Agreement,

Northbrook and ICSOP/NEW HAMPSHIRE, acting as insurers ofUnivar, represent and warrant
to the Port that neither of them shall pursue any claims against any PLP for this Site, other than
Univar, or such PLP's insurers, including the Port, except if any such PLP or its insurers shall first

make a claim against Northbrook or ICSOP/NEW HAMPSHIRE. The warranty and
representation shall extend, but is not limited to, claims for Response Costs, Funding Agreement

costs or attorneys' fees paid by Northbrook or ICSOP/NEW HAMPSHIRE, but shall not extend
to (i) any costs, fees, damages or claims arising from an Ecology Reopener or (ii) any Reserved
Claims,

2. Adequate Consideration. Northbrook and ICSOP/NEW HAMPSHIRE are the
funding insurers for Univar for the Settlement Agreement and therefore benefitted from the Port's
execution of the Settlement Agreement which resolves a claim against their insured, Univar, and

where the Port agreed to release any claims it had against Northbrook and ICSOP/NEW
HAMPSHIRE, Therefore, the representations and warranties of Northbrook and ICSOP/NEW
HAMPSHIRE are supported by adequate consideration.
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3. Notices. All notices, requests, consents and approvals which may, or are required

to be given by any Party to any other Party hereunder, shall be in writing and shall be deemed to
have been duly given if delivered personally, sent by a nationally recognized overnight delivery
service, or if deposited in the United States mail and sent by registered or certified mail, return
receipt requested, postage prepaid to:
Port:

PortofBellingham
Attn: Executive Director

1801 RoederAvenue

Bellingham, WA 98225
With copy to:

Holly Stafford

Frank Chmelik
ChmelikSitkin&Davis,P.S.
1500 Railroad Avenue

Bellingham, WA 98225
Northbrook:

Marcella Thomas

Direct Claim Consultant
Allstate Insurance Company

Specialty Operations
3075 Sanders Road-HlW
Northbrook, IL 60062

Ph. (847)402-2809
Email: mthomas(5iallstate.com
-And-

Robert R. Anderson III
Daniel A, Waitzman

Hughes Socot Piers Resnick & Dym, Ltd.
Three First National Plaza
70 West Madison Street, Suite 4000
Chicago, Illinois 60602

Ph.(312)580-0100
Fax.(312) 604-2635
Email: randerson@hsplegal.com

Email: dwaitzman@hsptegal.com

ICSOP/
NEW HAMPSHIRE: Andrew Engel
Vice President
AIG Claims, Inc.

175 Water Street
New York, NY 10038
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With copy to: Donald J. Verfurth
Gordon Rees Scully Mansukhani
701 Fifth Avenue, Suite 2100
Seattle, WA 98104
or to such other address as the foregoing Parties hereto may from time-to-time designate in writing
and deliver in a like manner. All notices shall be deemed complete upon actual receipt or refusal
to accept delivery.
4. Amendment. No modification, termination or amendment of this Agreement may be
made except by written agreement signed by all Parties, except as provided herein.
5. Waiver. No failure by any Party to insist upon the strict performance of any covenant,
duty, agreement, or condition of this Agreement or to exercise any right or remedy consequent
upon a breach thereof, shall constitute a waiver of any such breach or any other covenant,
agreement, term, or condition.

6. Captions. The captions of this Agreement are for convenience and reference only and in
no way, define, limit, or describe the scope or intent of this Agreement.
7. Severability. In case any one or more of the provisions contained in this Agreement shall
for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity,

illegality or unenforceability shall not affect any other provision hereof, and this Agreement shall
be construed as if such invalid, illegal or unenforceable provision had never been contained herein.
8. Neutral Authorship. Each of the provisions of this Agreement has been reviewed and
negotiated and represents the combined work product of all Parties hereto. No presumption or
other rules of construction which would interpret the provisions of this Agreement in favor of or
against the Party preparing the same shall be applicable in connection with the construction or
interpretation of any of the provisions of this Agreement.
9. Governing Law, Jurisdiction and Venue. This Agreement, and the right of the Parties
hereto, shall be governed by and construed in accordance with the laws of the State of

Washington, and the Parties agree that in any such action, jurisdiction and venue shall lie solely
and exclusively in Whatcom County, Washington and not in the federal courts of any

jurisdiction.
10. Binding on Subsidiaries and Related Entities. The representations and warranties
contained herein are binding on and inure to the benefit of parent organizations, subsidiary
organizations, affiliates, divisions, assigns, representatives, agents, successor and related
organizations (such as other organizations owned by a common parent) of the respective Party.
1 I. Counterparts and Authority. This Agreement may be signed in counterparts. Each
person signing below represents and warrants that they have complete authority to execute this
Agreement.
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12. Electronic PDF File Transmission. This Agreement and all subsequent notices or
modifications may be executed by the Parties and transmitted by or electronic transmission of a
PDF file and, if so executed and transmitted, this and all subsequent notices or modifications will
be for all purposes as effective as if the Parties had delivered an executed original.
13. Entire Agreement. The entire agreement between the Parties hereto is contained in this
Agreement (including the predicate clauses), and this Agreement supersedes all the Parties'
previous understandings and agreements, written and oral, with respect to this Agreement. This
Agreement may be amended only by written instrument executed by the Parties after the date
hereof.

PORTOFBELLINGHAM

By:_

Its:

Dated:

ALLSTATE INSURANCE COMPANY
/s/ Marcella R. Thomas
By:. Marcella R. Thomas
Its. Direct Claim Analyst
Dated: November 10, 2020

AIG CLAIMS, INC. on behalf of The Insurance Company of The State of Pennsylvania and
New Hampshire Insurance Company

By:_
Its:

Dated:
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12. Electronic PDF File Transmission. This Agreement and all subsequent notices or
modifications may be executed by the Parties and transmitted by or electronic transmission of a
PDF file and, if so executed and transmitted, this and all subsequent notices or modifications will
be for ail purposes as effective as if the Parties had delivered an executed original.
13. Entire Agreement. The entire agreement between the Parties hereto is contained in this
Agreement (including the predicate clauses), and this Agreement supersedes all the Parties'
previous understandings and agreements, written and oral, with respect to this Agreement. This
Agreement may be amended only by written instrument executed by the Parties after the date
hereof.

PORTOFBELLINGHAM

By:_

Its:

Dated:

ALLSTATE INSURANCE COMPANY

By,
Its:

Dated:

A1G CLAIMS, INC. on behalf of The Insurance Company of The State of Pennsylvania and
New Hampshire Insurance Company
'DocuSigned
locuSigned by:

O-C-AMM
•EF08AB80731D421

By:_

Andrew Engel

Kg. VP seventy CLMS Legacy Environmental claims

Dated:

2020-11-10
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REPRESENTATION AND WARRANTY

AGREEMENT

This Representation and Warranty (the "Agreement") is made and entered into this

day of November. 2020 by and between the Port of Beilingham. a Washington municipal
corporation (the "Port"): Allstate Insurance Company individually and as successor in interest to
Northbrook Excess and Surplus Insurance Company ("Northbrook") and The Insurance Company

of The State of Pennsylvania and New Hampshire Insurance Company ("ICSOP/New
Hampshire"). The above-named parties are each a "Party" and collectively the "Parties".

WHEREAS, the Washington State Department of Ecology ("Ecology") has designated an
upland and aquatic land site in Bellingham. Washington known as the Harris Avenue Shipyard
Site (the "Site").
WHEREAS, the Port and Univar Solutions USA Inc., a Washington corporation

("Univar") have been designated by Ecology as potentially liable persons for the Site as the term
is defined in WAC 173-340-200 (a "PLP"). There may be other PLPs that have or have not been
so designated by Ecology.

WHEREAS, Northbrook and ICSOP/NEW HAMPSHIRE have been alleged to have
provided policies of insurance under which Univar claims coverage and under which Univar

alleges that Northbrook and ICSOP/NEW HAMPSHIRE owe Univar defense and indemnification
from claims related to Response Costs (as the term is defined below) for this Site.

WHEREAS, the Port has. consistent with the purposes of chapter 70A.305 RCW.
undertaken and wilt undertake remedial actions as the term is defined in WAC 173-340-200
including, without limitation, actions to identify, eliminate, or minimize any threat posed by
hazardous substances to human health or the environment including any investigative and
monitoring activities with respect to any release or threatened release of a hazardous substance
and any health assessments or health effects studies conducted in order to determine the risk or
potential risk to human health. and continue to undertake remedial actions (the "Remedial
Actions").

WHEREAS, on March 19, 2013 the Port and Univar entered into the Funding and
Participation Agreement wherein the costs of certain investigatory Remedial Actions were shared
by the Port and Univar (the "Funding Agreement").

WHEREAS, the Port has entered into and will in the future enter into administrative orders
with Ecology to undertake various studies and conduct interim Remedial Actions on the Site.
WHEREAS, the Port anticipates eventually entering into a consent decree under WAC

173-340-520 (the "Consent Decree") with Ecology to resolve the Port's liability fully and finally
for the Site with the Port's installation of an approved remedy as the term is defined in WAC
173340-200 and appropriate post remedy installation monitoring.
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WHEREAS, it is anticipated that Ecology will reserve the right in the Consent Decree to
petition the Court for an court order to reopen the Consent Decree for reasons other than the failure

of the Remedial Action specified in the Consent Decree to meet the cleanup standards identified
in the Consent Decree (the "Ecology Recwnef").
WHEREAS, the Port has asserted claims against Univar for past and future costs incurred
for Remedial Actions that have been or will be conducted on the Site ("Response Costs").
WHEREAS. Univar has brought suit against certain of its insurance carriers in the
Superior Court for the State of Washington. King Country under Case No. 16-2-1 9573-3-SEA:

WHEREAS Univar. Northbrook and ICSOP/NEW HAMPSHIRE have each asserted and/or
may assert claims against Univar's other insurance carriers for the Response Costs. Funding
Agreement payments, the Settlement Amount (as the term is defined below) or defense costs related

to this Site. In addition. Univar. Northbrook and ICSOP/NEW HAMPSHIRE have or may assert
claims against each other for the Response Costs, Funding Agreement payments, the Settlement
Amount (as the term is defined below) or defense costs related to this Site (collectively the "Reserved
Claims").
WHEREAS, the Port and Univar have reached an agreement to fully, finally, and completely
resolve any and all past and future claims for costs incurred for past and future Remedial Actions
conducted or to be conducted by the Port on the Site (the "Settlement Agreement"). A fully executed
copy of that Settlement Agreement is attached hereto as Exhibit "A". The "Settlement Amount" is
the amount that Univar has agreed to pay to the Port in accordance with' the Settlement Agreement.
NOW, THEREFORE, as an inducement for the Port to enter into the Settlement Agreement
and in consideration of the mutual promises and covenants contained herein. the Parties agree as
follows,

I. Reoresentation and Warranty of Northbrook and ICSOP/NEW
HAMPSHIRE to the Port. For and in part consideration of the Port's acceptance of the
Settlement Amount and as an inducement to the Port to enter into the Settlement Agreement.

Northbrook and 1CSOP/NEW HAMPSHIRE, acting as insurers ofUnivar. represent and warrant
to the Port that neither of them shall pursue any claims against any PLP for this Site. other than
Univar. or such PLP's insurers. including the Port. except if any such PLP or its insurers shall first

make a claim against Northbrook or ICSOP/NEW HAMPSHIRE. The warranty and
representation shall extend, but is not limited to. claims for Response Costs. Funding Agreement

costs or attorneys' fees paid by Noithbrook or ICSOP/NEW HAMPSHIRE. but shall not extend
to (i) any costs, fees, damages or claims arising from an Ecology Reopener or (ii) any Reserved
Claims.

2. Adequate Consideration. Northbrook and ICSOP/NEW HAMPSHIRE are the
funding insurers for Univar for the Settlement Agreement and therefore benefitted from the Port's
execution of the Settlement Agreement which resolves a claim against their insured, Univar. and

where the Port agreed to release any claims it had against Northbrook and ICSOP/NEW
HAMPSHIRE. Therefore, the representations and warranties of Northbrook and ICSOP/NEW
HAMPSHIRE are supported by adequate consideration.
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3. Notices. All notices, requests, consents and approvals which may, or are required

to be given by any Party to any other Party hereunder. shall be in writing and shall be deemed to
have been duly given if delivered personally, sent by a nationally recognized overnight delivery
service, or if deposited in the United States mail and sent by registered or certified mail. return
receipt requested, postage prepaid to:
Port:

Port ofBellingham
Attn: Executive Director

1801 Roeder Avenue
Bellingham. WA 98225
With copy to:

Holly Stafford
Frank Chmetik
ChmelikSitkin&Davis.P.S.
1500 Railroad Avenue
Bellingham. WA 98225

Northbrook:

Marcella Thomas

Direct Claim Consultant
Allstate Insurance Company

Specialty Operations
3075 Sanders Road-HI W
Northbrook. IL 60062

Ph.(847)402-2809
Email: mthomas.'ft'iallstate.coin
-And-

Robert R. Anderson III
Daniel A. Waitzman
Hughes Socol Piers Resnick &. Dym. Ltd.

Three First National Plaza
70 West Madison Street. Suite 4000
Chicago. Illinois 60602

Ph.(312)580-0100
Fax. (312) 604-2635
Email: randerson@hsplegal.com

Email: dwaitzman@hsptegal.com

ICSOP/
NEW HAMPSHIRE: Andrew Engel
Vice President
AIG Claims. Inc.

175 Water Street
New York, NY 10038
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With copy to: Donald J. Verfurth
Gordon Rees Scully Mansukhani
701 Fifth Avenue. Suite 2100
Seattle. WA 98104
or to such other address as the foregoing Parties hereto may from time-to-time designate in writing
and deliver in a like manner. All notices shall be deemed complete upon actual receipt or refusal
to accept delivery.
4. Amendment. No modification, termination or amendment of this Agreement may be
made except by written agreement signed by all Parties, except as provided herein.
5. Waiver. No failure by any Party to insist upon the strict performance of any covenant.
duty. agreement, or condition of this Agreement or to exercise any right or remedy consequent
upon a breach thereof, shall constitute a waiver of any such breach or any other covenant.
agreement,
term, or condition.
•to'

6. Captions. The captions of this Agreement are for convenience and reference only and in
no way. define, limit, or describe the scope or intent of this Agreement,
7. Severability. In case any one or more of the provisions contained in this Agreement shall
for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity.

illegality or unenforceability shall not affect any other provision hereof. and this Agreement shall
be construed as if such invalid. illegal or unenforceable provision had never been contained herein.
8. Neutral Authorship. Each of the provisions of this Agreement has been reviewed and
negotiated and represents the combined work product of all Parties hereto. No presumption or
other rules of construction which would interpret the provisions of this Agreement in favor of or

against the Party preparing the same shall be applicable in connection with the construction or
interpretation of any of the provisions of this Agreement.
9. Governing Law, Jurisdiction and Venue. This Agreement, and the right of the Parties
hereto, shall be governed by and construed in accordance with the laws of the State of
Washington, and the Parties agree that in any such action, jurisdiction and venue shall lie solely
and exclusively in Whatcom County. Washington and not in the federal courts of any

jurisdiction.
10. Binding on Subsidiaries and Related Entities. The representations and warranties
contained herein are binding on and inure to the benefit of parent organizations, subsidiary
organizations, affiliates, divisions, assigns, representatives, agents, successor and related
organizations (such as other organizations owned by a common parent) of the respective Party.
11. Counterparts and Authority', This Agreement may be signed in counterparts. Each
person signing below represents and warrants that they have complete authority to execute this
Agreement.
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12. Electronic PDF File Transmission. This Agreement and all subsequent notices or
modifications may be executed by the Parties and transmitted by or electronic transmission of a
PDF file and. if so executed and transmitted, this and all subsequent notices or modifications will
be for all purposes as effective as if the Parties had delivered an executed original.
13. Entire Agreement. The entire agreement between the Parties hereto is contained in this
Agreement (including the predicate clauses). and this Agreement supersedes all the Parties'
previous understandings and agreements, written and oral. with respect to this Agreement. This
Agreement may be amended only by written instrument executed by the Parties after the date
hereof.

PORTOFBELLINGHAM

By;.

Its:

Dated:

ALLSTATE INSURANCE COMPANY
/s/ Marcella R. Thomas
By:,. Marcella R. Thomas
[tg: Direct Claim Analyst
Dated: November 10, 2020

AIG CLAIMS. INC. on behalf of The Insurance Company of The State of Pennsylvania and
New Hampshire Insurance Company

By:_

Its:
Dated:
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12. Electronic PDF File Transmission, This Agreement and all subsequent notices or
modifications may be executed by the Parties and transmitted by or electronic transmission of a
PDF file and. if so executed and transmitted, this and all subsequent notices or modifications will
be for all purposes as effective as if the Parties had delivered an executed original.
13, Entire Agreement, The entire agreement between the Parties hereto is contained in this
Agreement (including the predicate clauses). and this Agreement supersedes all the Parties'
previous understandings and agreements, written and oral. with respect to this Agreement. This
Agreement may be amended only by written instrument executed by the Parties after the date
hereof.

PORTOFBELLINGHAM

By:_

Its:
Dated:

ALLSTATE INSURANCE COMPANY

By;_

Its:

Dated:

A1G CLAIMS, INC. on behalf of The Insurance Company of The State of Pennsylvania and
New Hampshire Insurance Company
•DocuSignedby:
»ocuSigned by:

ft-t^Uuy
•EF08A880731D421

By:_

Andrew Engel

[(g; VP severity CLMS Legacy Environmental claims

Dated:

2020-11-10
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RELEASE AND SETTLEMENT

AGREEMENT

This Release and Settlement Agreement (the "Agreement") is made and entered into this

day of November, 2020 by and between the Port ofBellingham, a Washington municipal
corporation (the "Port") and Univar Solutions USA Inc., a Washington corporation ("Univar")
(each, individually, a "Party" and collectively the "Parties").

RECITALS
A. WHEREAS the Washington State Department of Ecology ("Ecology") has
designated a site located at 201 Harris Avenue in Bellingham, Washington that consists of
approximately five acres of contaminated soil and groundwater (upland) and marine sediment
(in-water) known as the Harris Avenue Shipyard Site (the "Site"). A map of the Ecologydesignated Site is anached hereto as Exhibit "A."
B. WHEREAS the term "Univar," for the purposes of this Agreement, shall mean
Univar Solutions USA Inc., Pacific American Fisheries Inc., and each of their parents, affiliates,
subsidiaries, predecessors, successors and assigns, partners, related companies, present and former
representatives, agents, employees, directors, ofTicers, members, and shareholders.

C. WHEREAS the Port and Univar have been designated by Ecology as potentially
liable persons for the Site as the term is defined in WAC 173-340-200 (a "PLP"). There may be
other PLPs that have or have not been so designated by Ecology ("Site PLPs").
D. WHEREAS the Port has, consistent with the puqioses of chapter 70A.305 RCW,
undertaken and will undertake remedial actions as the term is defined in WAC 173-340-200
including, without limitation, actions to identify, eliminate, or minimize any threat posed by
hazardous substances to human health or the environment including any investigative and
monitoring activities with respect to any release or threatened release of a hazardous substance
and any health assessments or health effects studies conducted in order to determine the risk or
potential risk to human health, and continue to undertake remedial actions (the "Remedial
Actions").

E. WHEREAS on March 19, 2013 the Port and Univar entered into the Funding and
Participation Agreement wherein the costs of certain investigatory Remedial Actions were
shared by the Port and Univar (the "Funding Apreement").

F. WHEREAS the Port has entered into and will in the future enter into
administrative orders with Ecology to undertake various studies and conduct interim Remedial
Actions on the Site (the "Agreed Orders").
G. WHEREAS the Port anticipates entering into a consent decree under WAC 173-

340-520 (the "Consent Decree") with Ecology to resolve the Port's liability fully and finally for
RELEASE AND SETTLEMENT
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the Site with the Port's installation of an approved remedy as the term is defined in WAC 173340-200 and appropriate post remedy installation monitoring (the "Remedy").

H. WHEREAS it is anticipated that Ecology will reserve the right in the Consent
Decree to petition the Court for a court order to reopen the Consent Decree under certain
conditions (the "Ecolofiy Reopener").
I. WHEREAS the Port has asserted claims against Univar for past costs incurred
and future costs to be incurred for Remedial Actions that have been or will be conducted at the
Site ("Response Costs").

J. WHEREAS the Port and Univar desire to settle fully, finally, and completely any
and all past and future claims of the Parties for Response Costs incurred for past Remedial Actions
conducted and future costs to be incun-ed for future Remedial Actions to be conducted by the Port
on the Site,
K. WHEREAS the Port and two ofUnivar's insurers have reached a separate
agreement concerning future claims against the Port, other PLPs or their insurance carriers. A copy
of that agreement is attached hereto as Exhibit "B."

L. WHEREAS the Port and Univar agree that this se«lement is made in good faith in
an effort to avoid expensive and protracted litigation, without any admission or finding of liability
or fault as to any allegation or matter.

AGREEMENT
NOW) THEREFORE, in consideration of the above recitals (which are an enforceable
and material part of this Agreement), the mutual promises, covenants, and releases contained
herein, the Senlement Amount to be paid, and without the admission or adjudication of any
liability or any issue of fact or law, the Parties agree as follows:
1. Settlement Amount and Payment. Within forty-five (45) days of the Effective
Date, and subject to the terms and conditions herein, Univar shall pay the Port the total sum of

Twelve Million Thirteen Thousand Four Hundred Seventy-Two Dollars and No Cents
($12,013,472) (the "Settlement Amount"). The Settlement Amount shall be paid by one or more
checks made payable to "The Port ofBellingham" and shall be delivered to Chmelik Sitkin &
Davis, 1500 Railroad Ave., Bellingham WA 98225, or as otherwise agreed between the Parties.

2. Port Will Conduct All Required Remedial Actions Without Additional Cost
to Univar. For and in part consideration of the payment of the Settlement Amount, at no cost to

Univar, the Port will be solely responsible for undertaking and shall undertake all Remedial
Actions and implementation of the Remedy required by Ecology under any Agreed Order for the
Site (whether previously executed or to be executed in the future), and as required by Ecology
under a Consent Decree for the Site or any amendment thereto, including but not limited to (i)
changes in the scope ofEcology-required Remedial Actions prior to the execution of the Consent
Decree, (ii) any post-construction operations, maintenance, and long-term monitoring required
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by Ecology under the Consent Decree or otherwise, (iii) any permitting costs, including any

mitigation costs associated with actual or potential impacts to Tribal Treaty Rights with Tribal
Governments or other federal agencies identified as part of the federal permitting process, and

(iv) any additional Remedial Actions or Remedy implementation requirements occasioned by the
Port's failure to install the remedy in accordance with the Consent Decree or the failure of the
Remedy to work as intended to meet the Consent Decree's cleanup objectives. Provided
however, the Port's obligations are subject to the exceptions identified in Section 9, below.
3, Consent Decree. The Port will be the sole performing party for all Remedial
Actions required under the Consent Decree and for Remedy implementation. Univar may, in its
sole discretion, elect to be a party to the Consent Decree and the Port will reasonably support
Univar's decision in this regard and notify Ecology ofUnivar's intent to review, comment on,
and execute the Consent Decree. IfUnivar elects to sign onto Consent Decree, the Port, as the
performing party, will assume sole responsibility for Univar's share of liability and obligations
under the Consent Decree, including but not limited to responsibility for performing, or
obtaining the performance of, all Remedial Actions required by Ecology under the Consent
Decree. Additionally, the Port will provide semi-annual progress reports via phone conferences
with Univar and deliver to Univar key draft and final documents submitted by the Port to
Ecology pursuant to the Consent Decree's scope of work through the date of certificate of
completion of Consent Decree.
4. Release of Univar and Other PLPs by the Port. For and in part consideration
of the payment of the Settlement Amount and the other promises and covenants contained
herein, the Port hereby forever releases and discharges Univar and its insurers from any claims or

liabilities, including without limitation all cost recovery and contribution claims in litigation or
arbitration, notices of potential liability, demands, causes of action, orders, judgments, dispute
resolution procedures, losses, settlements, obligations, damages, injuries, death, liens, interest,
costs (including reimbursement of oversight costs, government responses costs, legal and court
costs, and consultants and experts' fees and costs), financial assurance, enforcement actions, civil
fines, penalties, expenses, fees and liabilities of any nature whatsoever (including attorneys' fees
and Response Costs), whether contractual, statutory, equitable or under common law, whether
known or unknown, whether foreseen or unforeseen, whether accrued or unaccrued, and whether
actual or threatened the Port may now have or hereinafter incur (collectively, the "Claims and

Liabilities") relating to or arising from the Remedial Actions for this Site, subject to the
exceptions identified in Section 9, below.
5. Release of the Port and Other PLPs by Univar. For and in part consideration
of the Port's acceptance of the Settlement Amount and the other promises and covenants
contained herein, Univar hereby forever releases and discharges the Port and any other Site PLPs

and their insurers from all Claims and Liabilities, subject to the exceptions identified in Section
9, below, and further provided that Univar's release of the Port and the PLPs' insurers is only to
the extent those insurers provided coverage to the Port or a PLP other than Univar. Univar does
not release and expressly reserves the ability to pursue insurance from any insurer that provided
insurance to Univar or its predecessors or successors or assigns under any policies or policies
issued to Univar or its predecessors or successors or assigns.
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6. Representation and Warranty by the Port - Other PLPs. For and in part
consideration of the payment of the Settlement Amount and the other promises and covenants
contained herein, the Port hereby represents and warrants to Univar that it does not now and will
not in the future maintain a claim or action against any Site PLP or their respective insurance

carriers or any other third-party for Claims and Liabilities which will or could result in Claims
and Liabilities against Univar, subject to the exceptions identified in Section 9, below. The
purpose of this Section 6 is to prevent Univar from incurring any costs arising from Claims and
Liabilities asserted by Site PLPs or their respective insurance carriers by reason of Claims and

Liabilities asserted by the Port.
7. Representation and Warranty by Univar-Other PLPs. Univar hereby
represents and warrants to the Port that it does not now and will not in the future maintain a
claim or action against any Site PLP or their respective insurance carriers for Claims and

Liabilities which will or could result in Claims and Liabilities against the Port, subject to the
exceptions identified in Section 9, below, and further provided that Univar's release of any Site
PLP insurers is only to the extent those insurers provided coverage to the Port or a PLP other
than Univar, Univar does not release and expressly reserves the ability to pursue insurance from
any insurer that provided insurance to Univar or its predecessors or successors or assigns under
any policies or policies issued to Univar or its predecessors or successors or assigns. The
purpose of this Section 7 is to prevent the Port from incurring any costs arising from Claims and
Liabilities asserted by Site PLPs or their respective insurance carriers by reason of Claims and

Liabilities asserted by Univar,
8. Univar Reasonable Efforts to Obtain Aereements From Other Insurers,
Univar shall, upon request by the Port, use reasonable efforts to obtain agreement from Univar's
insurance carriers not identified in Exhibit "B" ("Other Insurers") who may have provided
coverage to Univar for the Site that the Other Insurers shall not pursue claims against the Port or

any Site PLP.
9. Exception to Sections 2,4, 5, 6, and 7. The commitment identified in Section 2
and the releases identified in Sections 4, 5, 6, and 7 shall not apply (there shall be no release) if
one or more of the below conditions is met:
a. Ecology Reopener: The Consent Decree is reopened by a court of
competent jurisdiction upon request by Ecology and pursuant to the terms and conditions
of the Consent Decree for any reason other than a failure of the Remedy to work as
intended to meet the Consent Decree's cleanup objectives.

b. Suit by PLP: If a Site PLP asserts or initiates any Claims or Liabilities
against either the Port or Univar.

The exception shall apply only to the specific Section under which it arises, and all other
Sections of this Agreement shall remain in full force and effect.
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10, Representatioa and Warranty by the Port - Personal Inli«"y or Toxic Tort
Claims. The Port represents and warrants to Univar that, without investigation, it has no

knowledge of any actual, pending or potential personal injury or toxic tort Claims and Liabilities
arising from environmental conditions at the Site.

11. Notification to Ecoloey. The Port will notify Ecology in writing about (i) the
settlement with Univar under this Agreement, (ii) that Univar has effectively become a cash out

party instead of a settling work party under the Consent Decree, and (iii) that the Port has
assumed responsibility for Univar's share of liability and obligations for Remedial Action and
implementation of the Remedy under the Consent Decree. All such notices shall be made in
accordance with WAC 173-322A-220.
12. Reasonableness Hearing. The Port will reasonably cooperate in any
reasonableness hearing (other than an action involving the Port) as requested by Univar
concerning the reasonableness of the settlement contained herein, including but not limited to a
reasonableness hearing in Univar USA, Inc. et. al. v. Insurance Company of the State of
Pennsylvania et. al., King County Superior Court No 16-2-1957-3 SEA. If requested by Univar,
the Port will make its staff and consultants available to testify concerning non-anorney-client
privileged or attomey-client work product matters concerning the Site provided that the
requesting Pany pays all direct expenses (copying charges, mileage, lodging etc.), consultant
fees and attorney fees of the Port incurred in providing the requested cooperation.
13. No Admission of Liabilifrv. Nothing contained in this Agreement nor the
payment of any amount by any Party is, or may be constmed to be, an admission of any
wrongdoing of liability; and more specifically, is not an admission of acknowledgement by any
Party that a release or threatened release of hazardous substances has occurred at, on or from the
Site or that an alleged release has resulted in Response Costs incurred by any person.
14. Notices. All notices, demands, requests, consents and approvals which may, or
are required to be given by any Party to any other Party hereunder, shall be in writing and shall
be deemed to have been duly given if delivered personally, sent by a nationally recognized
overnight delivery service, or if deposited in the United States mail and sent by registered or
certified mail, return receipt requested, postage prepaid to:

Port: Port ofBellingham
AHn: Executive Director

1801 RoederAvenue
Bellingham, WA 98225
With copy to:

Holly Stafford
Frank Chmelik
Chmelik Sitkin & Davis, P.S.
1500 Railroad Avenue
Bellingham, WA 98225
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hstafford^chmelik.com
Univar: Univar Solutions USA Inc.
Attn: Susanne Vasic
Senior Corporate Counsel

3075 Highland Parkway, Suite 200
Downers Grove, IL 60515

With copy to:
Michelle Ulick Rosenthal
Veris Law Group PLLC
1809 7th Avenue, Suite 1400
Seattle, WA 98101
mich^!le(%yerislawgroyB,com
or to such other address as the foregoing Parties hereto may from time-to-time designate in
writing and deliver in a like manner. All notices shall be deemed complete upon actual receipt or
refusal to accept delivery.
15. Amendment. No modification, termination or amendment of this Agreement
may be made except by written agreement signed by all Parties, except as provided herein.
16. Waiver, No failure by either Party to insist upon the strict performance of any
covenant, duty, agreement, or condition of this Agreement or to exercise any right or remedy
consequent upon a breach thereof, shall constitute a waiver of any such breach or any other
covenant, agreement, term, or condition.

17. Captions. The captions of this Agreement are for convenience and reference
only and in no way, define, limit, or describe the scope or intent of this Agreement.
18. Severability. In case any one or more of the provisions contained in this
Agreement shall for any reason be held to be invalid, illegal or unenforceable in any respect,

such invalidity, illegality or unenforceability shall not affect any other provision hereof, and this
Agreement shall be construed as if such invalid, illegal or unenforceable provision had never
been contained herein.
19. Neutral Authorship. Each of the provisions of this Agreement has been
reviewed and negotiated and represents the combined work product of all Parties hereto. No
presumption or other rules of construction which would interpret the provisions of this

Agreement in favor of or against the Party preparing the same shall be applicable in connection
with the construction or inte^retation of any of the provisions of this Agreement.
20. Attorneys' Fees. The prevailing Party in any action concerning this Agreement
shall be awarded their reasonable attorneys' fees and costs,
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21. Governine Law, Jurisdiction and Venue, This Agreement shall be governed by
and construed in accordance with the laws of the State of Washington. The Parties further agree
that in any action to enforce the terms of this Agreement, jurisdiction and venue shall lie solely
and exclusively in Whatcom County, Washington and not in the federal courts of any
jurisdiction. The parties hereby irrevocably and unequivocally waive their rights to remove such
action to federal court.
22. Time of Performance, Time is specifically declared to be of the essence of this
Agreement and of all acts required to be done and performed by the Parties hereto.
23. No Partnership / No Third-Party Beneficiaries. Nothing in this Agreement
shall be intended or deemed to create a partnership, joint venture, association, or other similar
relationship between the Parties, This Agreement does not create, and shall not be construed as
creating, any rights enforceable by any person not a party to this Agreement.
24. Binding on Subsidiaries and Rela(ed Entities. The releases and the
representations and warranties contained herein are binding on and inure to the benefit of parent
organizations, subsidiary organizations, and related organizations (such as other organizations
owned by a common parent) of the respective Party.
25. Counterparts and Authority. This Agreement may be signed in counterparts.
Each person signing below represents and warrants that he/she has complete authority to execute
this Agreement.
26. Electronic PDF File Transmission. This Agreement and all subsequent notices
or modifications may be executed by the Parties and transmitted by electronic mail of a PDF file
and, if so executed and transmitted, this and alt subsequent notices or modifications will be for
all purposes as effective as if the Parties had delivered an executed original,
27. Entire Aereement. The entire agreement between the Parties hereto is
contained in this Agreement (including the predicate clauses), and this Agreement supersedes all
the Parties' previous understandings and agreements, written and oral, with respect to this
Agreement. This Agreement may be amended only by written instrument executed by the
Parties after the date hereof,
28. Effective Date. This Agreement will become effective as of the latest date of
execution below by all Parties (the "Effective Date").

PORT OF BELLINGHAM VWAR SOLUTIONS USA INC

By: P,o^ ^y. ~ B^/J^^/U^»<7'
its: ^'^•ec^AV\\^ TV\Y--e^-or its:' C<^{^<

Dated; Dated: \ I 'JO "W
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HARRIS AVENUE SHIPYARD SITE
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